REPORT AND RECOMMENDATIONS OF
THE ADVISORY COMMISSION ON THE
UNIFORM BAR EXAMINATION

W

7

November 18, 2016




Roster of Members and Represented Organizations*

Jennifer A. Archer, Esq., Chair

E. James Burke, Esq., Maine Association of Criminal Defense Lawyers
Danielle M. Conway, Dean, University of Maine School of Law

Ann M. Courtney, Esq., Maine Board of Bar Examiners

Laura Shortill Curtis, Esq., Maine State Bar Association

Deborah Firestone, Executive Director, Maine Board of Bar Examiners
Tracy Gorham, Esq., Maine Prosecutors Association

Thomas A. Knowlton, Esq., Office of the Maine Attorney General
Eleanor B. Maciag, Esq., Maine Commission on Indigent Legal Services
Linda D. McGill, Esq., Maine Board of Bar Examiners

Paul H. Mills, Esq, Maine Board of Bar Examiners

Jodi L. Nofsinger, Esq., Maine Trial Lawyers Association

Elizabeth J. Scheffee, Esq., Maine State Bar Association

Associate Justice Jeffrey L. Hjelm, Supreme Judicial Court Liaison

*Durwood Parkinson, Esq. attended the Commission’s initial meeting as a representative of the
Maine State Bar Association but was unable to continue as a member.



Table of Contents

EXECULIVE SUMIMIATY .. euinititiieeiee ettt e e et e e e eeneneanes 1
[ IntrodUCtiON «.oeeeeeii e 6
II. The Maine Bar Admissions ProCess ........ccooveiiiiiiiiiiiiiiiiiniiinnenenn 7
A. Maine Bar EXamination ......cocooeveieiiiiiiiiiiniiiiiee e 8
B. Modified Bar Examination .........ccccoeoveiiiiiniiiiiiiniinreeeeen 11
C. Admission by MoOtion ....c.ocoiuiiniiiiiiiiiiiie e 12
D. Character and Fitness Review.........ccooiiiiiiiiiiiiiiiiiiiiiiiieeen 13
[II. The Uniform Bar Examination..........cccoviiiiiiiiiiiiiiiniiineenn 13
A.  UBE COmPONents .....cooiiiiiiiiiiiiiiiiiii e 14
B. Increasing Acceptance of the UBE ...........coooiiiiiiiiiiiiiin, 16
IV. The Commission’s Methodology ........cccveiiiiiiiiiiiiiiiiiiieeene 18
A, PuUblic COMMENT ..ouuiniiiiiiiiiiii e 19
B.  SUbCOMMItIEES c.uvuiniiiiiii e 22
V. Research and ANnalysSis .....coeviiiiiiiiiiiii e 24
A. Reliability and Validity .......cccoeeieniiiiniiiiiiii e 24
B. Portability and Related ISSUES........ccivviiiiiiiiiiiii e 28
1. Transferability and ReCiproCity ........cccoeeieuiiiiiiiiiiiiiiiiiiiiiienn, 31

2. Dual-Admission AppPlicants......cccveiuiiiiniiiiiiireeere e 34

3. Recommended Passing SCOTe........c.ccveiiiiiiiiiiiiiiiiiiiiiiiiieeien, 35

4. Jurisdiction ShOPPINE «..cuveuiriiniiiiiii e 36

C. Pre-admission, Jurisdiction-Specific Component........................ 37
1. Purpose of the Bar Examination ........c..cccoeviiiiiiiiiiiinininnnenne. 38

2. Maine Law DisStinCtionS....ocoeeiniiiiiiiiiiiiiei e 40

3. Format and Corresponding Cost.......ccovuiiniiiiiiiiiiiiiiiiiiieen, 44

4. Alternative Option: Post-Admission CLE ..........c..cooiiiiiiiiininne. 47

D. Potential Impact upon Applicant Sub-Groups.......c..cocevevevveennne. 48
1. Minorities and GenderS.......c.cvueuiiiiiiiiiiiiiieieireeeeee e 48



2. Foreign Educated Applicants ........coouveuiiiiiiiiiiiniiiiiieeeeenen, 50

E. Other Administrative Considerations.........ccccooviviiiiiiiiininineninnnn.. 32
VI. Recommendations .......ouvuviiiniuiiniiiieieieie et eeeee e e eneneneans 33
Acknowledgement ... ..coouiniiiii e 355
APPEILAICES et 56



Executive Summary

The Maine Supreme Judicial Court created the Advisory
Commission on the Uniform Bar Examination in June 2016 to study the
merits of adopting the Uniform Bar Examination (UBE) as a replacement
for the current bar examination. The UBE is a uniform bar licensure
examination prepared by the National Conference of Bar Examiners
(NCBE) but administered by local jurisdictions. It is currently
administered by 25 jurisdictions, including nearly all the northeast
states, and its adoption has been encouraged by the American Bar
Association (ABA) and the Conference of Chief Justices.

The Maine Bar Admissions Process

An individual may be admitted to the Maine bar in one of three
ways: the bar examination, the modified bar examination, or admission
by motion. Regardless of the avenue for admission, each applicant to the
bar must also attain a passing grade on the Multistate Professional
Responsibility Examination and produce evidence that he or she is of
good character and fitness to practice law.

The Maine bar examination is a two-day examination comprised of
six essay questions drafted by the Maine Board of Bar Examiners
(MBBE), one Multistate Performance Test (MPT), and the Multistate Bar

Examination (MBE). The first two essay questions test on the Maine



rules of court, evidence, and professional conduct. The topics for the
remaining four essay questions are chosen from a list of 19 subjects
identified in the Maine Bar Admission Rules. The MPT is a practical task
drafted by NCBE that tests whether an individual possesses the
fundamental lawyering skills necessary to complete a task that a
beginning lawyer should be able to accomplish. The MBE is a multiple-
choice examination drafted by NCBE designed to assess an applicant’s
ability to apply fundamental legal principles and legal reasoning in
analyzing fact patterns.

The modified bar examination consists of only the MBBE-drafted
essays and the MPT. It is available to applicants who have engaged in
the active practice of law for three of the last five years or have taken the
MBE in the prior 61 months. Those applicants who previously achieved
an MBE score of 155 or higher may choose to take only the first two
essay questions, which test on Maine’s rules of civil, criminal, and
appellate procedure, evidence, and professional conduct.

Admission by motion is available to applicants admitted in other
U.S. jurisdictions with reciprocity with Maine and who have been
engaged in the active practice of law for five of the preceding seven years.

Those applicants already admitted in New Hampshire or Vermont may be



admitted by motion if they have been engaged in the active practice of
law for the immediately preceding three years.

The Uniform Bar Examination

The UBE is a uniformly administered, graded, and scored bar
licensure examination comprised of the Multistate Essay Examination
(MEE), two MPTs, and the MBE. The MEE consists of six 30-minute
essay questions that are drafted by the NCBE but graded by the
individual jurisdictions pursuant to generally applicable principles of
law. The Maine bar examination currently administers one MPT and the
MBE, so the primary change to Maine’s bar examination in adopting the
UBE is the administration of the MEE rather than utilizing MBBE-
drafted essays.

The UBE provides a portable score that may be used to apply for
admission in other UBE jurisdictions. Each jurisdiction may determine
its own period for acceptance of UBE scores earned elsewhere. Further,
UBE jurisdictions continue to control other aspects of the bar admissions
process such as the underlying educational requirements, passing score,
testing accommodations, and character and fitness.

The Commission’s Recommendations

The Commission’s work included research and study, solicitation of

public comment, consideration of presentations by the MBBE and NCBE,



and direct contact with other UBE jurisdictions. After nearly six months
of consideration, the Commission recommends that the Court adopt the
UBE effective for the July 2017 bar examination. The Commission
concludes that the UBE may provide a more reliable and valid
assessment of an individual’s competence to practice law than the
current Maine bar examination. Importantly, its adoption would benefit
the entire State of Maine by recognizing and capitalizing on the realities
of a mobile society.

The benefits derived from the UBE are not limited to law students
and law firms. Like the rest of the State’s population, Maine’s bar is
aging. The lack of attorneys in rural areas combined with an aging bar
will compound the access to justice problem that already exists across
the State. The Commission is optimistic that removing unnecessary
barriers to bar admissions and embracing the UBE’s portability
provisions may encourage a younger, more diverse population of
attorneys to relocate to the State, which will in turn benefit the public by
increasing legal resources in underserved areas.

A majority of the Commission concludes that the addition of a
pre-admission, state-specific bar exam component presents an
unnecessary hurdle to admission that does not further the protective

purpose of the bar examination. However, in the event that the Court



deems it advisable to include a jurisdiction-specific component, the
Commission is unanimous in supporting a post-admission continuing
legal education (CLE) requirement that may be achieved by amending the
Maine Bar Rules to require that attorneys take CLE specifically on Maine
law during their first year of practice.

The Commission’s specific recommendations are as follows:

(1) Adopt the UBE, effective for the July 2017 bar exam
administration, with a passing score of 276 points out of 400;

(2) Discontinue administration of the modified bar examination,
effective for the July 2017 bar exam administration;

(3) Accept transferred UBE scores for a period of three years after the
applicant takes the UBE upon payment of the same fee associated
with admission by motion;

(4) Amend the Maine Bar Admission Rules to permit reciprocal
admission of attorneys who have been in the active practice of law
for three of the immediately preceding five years, consistent with
the ABA Model Rule for Admission by Motion;

(5) Encourage the MBBE to maintain a close, continuing relationship
with the Council of Bar Admission Administrators’ Committee on
the UBE; and

(6) Task the MBBE with monitoring research and reports addressing
the impact of the UBE on different sub-groups, including racial
minorities and genders.



REPORT AND RECOMMENDATIONS OF THE
MAINE ADVISORY COMMISSION ON THE
UNIFORM BAR EXAMINATION

I. Introduction

The Uniform Bar Examination (UBE) is a uniformly administered,
graded, and scored bar examination developed by the National
Conference of Bar Examiners (NCBE)! that yields a portable score that
may be used to apply for admission in other UBE jurisdictions. The
examination is presently in its fifth successful year and has been
adopted by 26 jurisdictions. Among those jurisdictions are nearly all of
the northeast states, including Connecticut, Massachusetts, New
Hampshire, New Jersey, New York, and Vermont. Additionally, in
February 2016, the American Bar Association (ABA) and the Conference
of Chief Justices adopted resolutions encouraging bar admission
authorities to adopt the UBE.

In June 2016, the Maine Supreme Judicial Court created the
Advisory Commission on the Uniform Bar Examination to “consider the
merits of adopting the UBE as a replacement for the current bar

examination format so that Maine may benefit from the

1 NCBE is a not-for-profit corporation whose mission includes assisting bar admission
authorities by “providing standardized examinations of uniform and high quality for
the testing of applicants for admission to the practice of law.” Nat’l Conference of Bar
Exam’rs, About NCBE, http:/ /www.ncbex.org/about/ (last visited Nov. 12, 2016).
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multijurisdictional benefits of the UBE and the portability of qualification
for admission to the Maine bar.”? The Commission’s membership
included representatives from the Maine Board of Bar Examiners
(MBBE), Maine Association of Criminal Defense Lawyers, Maine
Prosecutors Association, Office of the Maine Attorney General, Maine
Commission on Indigent Legal Services (MCILS), Maine State Bar
Association (MSBA), Maine Trial Lawyers Association, and the University
of Maine School of Law.

The Commission is pleased to present this report to the Court,
which represents the product of nearly six months of work. Parts Il and
III of the report provide an overview of the current Maine bar admissions
process and the UBE. Part IV describes the Commission’s methodology
from start to finish, including seeking public comment and dividing into
subcommittees to ensure the Commission dedicated sufficient attention
to all important areas of study. Finally, Parts V and VI discuss the
issues upon which the Commission focused and the Commission’s
ultimate recommendations.

II1. The Maine Bar Admissions Process

The Maine Supreme Judicial Court has exclusive jurisdiction to

admit attorneys to the bar, which jurisdiction is derived from the

2 The Charter is attached to this report as Appendix B.
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inherent power and authority of the Court.3 In order to implement this
power, the Court created the MBBE and promulgated bar admission
rules to guide it in “designing, administering and passing judgment on
examinations taken by those individuals seeking admission to the bar.”*
The MBBE is tasked with protecting the public by assessing
whether applicants to the bar are adequately prepared for entry-level
practice (often referred to as “minimum competence”) and ensuring an
applicant’s good character and fitness.5 Accordingly, all applicants for
admission to the Maine bar must either attain a passing grade on the bar
examination or modified bar examination, or complete the requirements
for admission by motion; attain a passing grade on the Multistate
Professional Responsibility Examination (MPRE);® and produce
satisfactory evidence of good character and fitness.”
A. Maine Bar Examination

The Maine bar examination is a two-day, 12-hour examination,

3 See In re Hughes, 594 A.2d 1098, 1100 (Me. 1991); In re Feingold, 296 A.2d 492, 496
(Me. 1972).

44 M.R.S. § 801.
5 Id. § 805-A; M. Bar Admission R. 8.

6 The MPRE is a two-hour, multiple-choice examination that is administered
separately from the bar examination. It is based in part upon the Model Rules of
Professional Conduct and is designed to measure an applicant’s knowledge and
understanding of the standards governing the professional conduct of lawyers. Nat’l
Conference of Bar Exam’rs, Multistate Professional Responsibility Examination,
http:/ /www.ncbex.org/exams/mpre/ (last visited Nov. 12, 2016).

7 M. Bar Admission R. 8.




administered in February and July of each year. It is comprised of three
components: (1) six 45-minute essay questions; (2) one Multistate
Performance Test (MPT); and (3) the Multistate Bar Examination (MBE).
The essay questions and MPT are administered on the Tuesday of each
test administration and the MBE is administered on the Wednesday of
each test administration.

The Maine bar examination begins with six MBBE-drafted essay
questions. The first essay question involves a series of short answer
questions testing on the Maine Rules of Civil Procedure, the Maine Rules
of Unified Criminal Procedure, and the Maine Rules of Appellate
Procedure. This question is open book and examinees are provided with
copies of the rules of procedure and a calendar in order to respond to
questions asking the examinees to calculate filing deadlines. The second
essay question tests on a combination of the Maine Rules of Professional
Conduct and the Maine Rules of Evidence. The topics for the remaining
four essay questions are chosen from the list of subjects contained in
Maine Bar Admission Rule 10(d)(1).2 These essay questions are not
required by the bar admission rules to be specific to Maine law but

instead may involve application of general law. Examinees’ essay scores

8 The possible subjects include business associations, conflict of laws, constitutional
law, contracts, creditors’ rights, criminal law, equity, estates, wills and trusts,
evidence, family law, agency, partnerships, real property, statute of frauds, statutes of
limitations, federal income taxation, torts and the Uniform Commercial Code. M. Bar
Admission R. 10(d)(1).



are based upon an individual’s ability to identify legal issues and
coherently analyze those issues within the prescribed period of time.

The final question on the first day of the bar examination is the
MPT, which is a 90-minute task drafted by NCBE that requires an
examinee to use fundamental lawyering skills to complete a task that a
beginning lawyer should be able to accomplish. Examples of the tasks
include drafting a memorandum to a supervising attorney, a letter to a
client, or a persuasive brief. Because the MPT tests an individual’s
lawyering skills rather than substantive knowledge, the examinee is
provided with all documents and information necessary to complete the
task, including the law, transcripts, and other relevant documents.
Examinees must be able to distinguish relevant from irrelevant facts,
analyze applicable law, apply the relevant law to the relevant facts,
identify and resolve ethical issues, and communicate effectively in
writing.?

The final component of the Maine bar examination is the MBE,
which is a 200-question multiple-choice examination drafted by NCBE

that is administered nationwide!© on the Wednesday of each bar exam

9 Natl Conference of Bar Exam’rs, Preparing for the MPT, http://www.ncbex.org
/exams/mpt/preparing/ (last visited Nov. 12, 2016).

10 Louisiana is the only state that does not administer the MBE. Nat’l Conference of
Bar Exam’rs, Multistate Bar Examination, http://www.ncbex.org/exams/mbe/ (last
visited Oct. 16, 2016).
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administration. The examination contains 25 questions from each of the
following subject areas: civil procedure, constitutional law, contracts,
criminal law and procedure, evidence, real property, and torts. The MBE
is designed to assess an individual’s ability to apply fundamental legal
principles and legal reasoning in analyzing fact patterns.!!

After the three exam components are graded, the raw written
scores are scaled!?2 by NCBE to the MBE, with a weight of 7/11 assigned
collectively to the essays and MPT, and a weight of 4/11 assigned to the
MBE.13 Currently, applicants who achieve a combined scaled score of at
least 138 points out of a possible 200 points pass the Maine bar
examination and are eligible for admission.

B. Modified Bar Examination

Applicants for the Maine bar who have been in the active practice of

law for three of the last five years or have taken the MBE in the prior 61

months may elect to take only the first day of the bar examination, which

11 Nat’l Conference of Bar Exam’rs, Preparing for the MBE, http://www.ncbex.org
/exams/mbe/preparing/ (last visited Oct. 16, 2016).

12 Scaling is a statistical procedure that puts the essay and MPT raw scores on the
same score scale as the MBE. Susan M. Case, Frequently Asked Questions About
Scaling Written Test Scores to the MBE, 75(4) THE BAR EXAMINER 42, 42 (Nov. 2006).
The MBBE has likened the scaling process to “temperatures read on the Fahrenheit
and Celsius scales. In order to add them together one or the other score has to be
converted so that the two readings are on the same scale.” Laurie A. Gibson, How the
Bar Examination is Graded in Maine, 17 Me. Bar J. 136, 137 (Summer 2002).

13 M. Bar Admission R. 10(g).
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is known as the modified bar examination.!* Applicants may either use
their prior MBE score or re-take the MBE and use the higher score.
Further, applicants who previously achieved an MBE score of 155 or
higher may choose to take only the first two essay questions, which test
the Maine Rules of Civil, Criminal, and Appellate Procedure, Professional
Conduct, and Evidence.!5

C. Admission by Motion

An attorney admitted in another U.S. jurisdiction may be admitted
without taking the Maine bar examination if the applicant is an active
member in good standing of another jurisdiction that has reciprocity with
Maine. An applicant for admission by motion must present evidence that
he or she has been engaged in the active practice of law in New
Hampshire or Vermont for the immediately preceding three years or has
been engaged in the active practice of law in another U.S. jurisdiction for
five of the immediately preceding seven years, meets the educational
requirements, has passed the MPRE, possesses good character and
fitness, and has completed 15 hours of continuing legal education on

Maine practice and procedure within one year prior to admission.16

14 Id. 10(e)(1).
15 Id. 10(e)(2).
16 Id. 11A.

12



D. Character and Fitness Review
Whether an applicant is seeking admission by examination or

admission by motion, he or she must produce “satisfactory evidence of
good character and fitness to practice law.”!” The MBBE’s time-
intensive, multi-level character and fitness review process may include
document review, personal interviews, a three-member panel
investigation and, in some instances, a public hearing. An applicant who
is determined to possess good character and fitness to practice law who
is also eligible for admission by examination or motion is issued a
certificate of qualification recommending admission to the Maine bar.!8

III. The Uniform Bar Examination

The UBE is a uniformly administered, graded, and scored bar
examination that is “designed to test the knowledge and skills that every
lawyer should be able to demonstrate prior to becoming licensed to
practice law.”19 Every UBE jurisdiction administers the same
examination components and utilizes the same grading standards. It
results in a portable score that may be used to apply for admission in

other UBE jurisdictions.

17 Id. 9(a).
18 Id. 8.

19 Nat’l Conference of Bar Exam’rs, Uniform Bar Examination, http://www.ncbex.org
/exams/ube/ (last visited Nov. 12, 2016).

13



Although UBE scores are portable, admission in one jurisdiction
does not guarantee admission in other UBE jurisdictions. Each
jurisdiction may determine its own period for acceptance of UBE scores
earned elsewhere. In addition to the transfer period, UBE jurisdictions
retain control over other important aspects of the bar admissions
process, including but not limited to the underlying educational
requirements, passing score, testing accommodations, and character and
fitness.20

A. UBE Components

The UBE is comprised of three assessment tools: (1) the Multistate
Essay Examination (MEE); (2) two MPTs; and (3) the MBE. In order to
receive a portable UBE score, an applicant must sit for all three
examination components in the same test administration and may not
transfer individual component scores received in prior administrations.
This ensures that the UBE scores are comparable.?!

The MEE and MPTs are administered on the Tuesday of each test
administration, and the MBE is administered on the Wednesday of each
test administration. As noted above, Maine already administers the MBE

and one MPT. It does not, however, administer the MEE. Instead, the

20 Id.

21 Kellie R. Early, The UBE: The Policies Behind the Portability, 80(3) THE BAR EXAMINER
17, 18 (Sept. 2011).

14



MBBE’s attorney members draft essay questions, some of which test
upon specific Maine law.

The MEE consists of six 30-minute essay questions that are drafted
by the NCBE but graded by the individual jurisdictions pursuant to a
uniform grading rubric. The MEEs test an individual’s knowledge of
generally accepted legal principles in the following areas of law: business
associations (agency, partnership, corporations, and limited liability
companies), civil procedure, conflict of laws, constitutional law, contracts
(including Article 2 of the UCC), criminal law and procedure, evidence,
family law, real property, torts, trusts and estates (decedents' estates,
trusts and future interests), and secured transactions (Article 9 of the
UCC).22 According to NCBE, the purpose of the MEE is to test an
individual’s ability to identify legal issues, separate relevant from
irrelevant material, present a reasoned analysis, and demonstrate an
understanding of fundamental legal principles.23

The MEEs must be graded pursuant to generally applicable
principles of law rather than jurisdiction-specific law in order to maintain
the uniformity and meaning of a score across jurisdictions. This means

that if an examinee answers an MEE question according to the law of the

22 Natl Conference of Bar Exam’rs, Preparing for the MEE, http://www.ncbex.org
/exams/mee/preparing/ (last visited Nov. 12, 2016).

23 Nat’l Conference of Bar Exam’rs, Jurisdictions Administering the MEE, http://
www.ncbex.org/exams/mee/ (last visited Nov. 12, 2016).

15



jurisdiction in which the examinee is sitting for the exam rather than
general principles of law, the examinee will not receive credit for the
answer. This is true even if the answer clearly demonstrates knowledge
of the jurisdiction’s law. Adhering to NCBE’s grading rubrics ensures
that the same score is assigned by all UBE jurisdictions to the various
issues tested by the MEE.24
B. Increasing Acceptance of the UBE

The concept of a uniform bar examination was first explored in
2002, when representatives from NCBE, the ABA, the Association of
American Law Schools, and the Conference of Chief Justices formed the
Joint Working Group on Legal Education and Bar Admissions. NCBE
conceptualized and developed the UBE in the following years, with the
first administration of the UBE occurring in 2011.25

Since its first administration, the UBE has gained growing
acceptance across the country. As of the date of this report, twenty-six

jurisdictions have adopted the UBE (illustrated below).26

24 Early, supra note 21, at 18.

25 Diane F. Bosse, A Uniform Bar Examination: The Journey From Idea to Tipping Point,
85(3) THE BAR EXAMINER 19, 19-21 (Sept. 2016).

26 Those jurisdictions include Alabama, Alaska, Arizona, Colorado, Connecticut, Idaho,
Iowa, Kansas, Massachusetts, Minnesota, Missouri, Montana, Nebraska, New
Hampshire, New Jersey, New Mexico, New York, North Dakota, Oregon, South
Carolina, Utah, Vermont, Washington, West Virginia, Wyoming, and the District of
Columbia. See Nat’l Conference of Bar Exam’rs, UBE Statistics, 85(3) THE BAR
EXAMINER 11, 18 (SEPT. 2016); Nat'l Conference of Bar Exam’rs, Jurisdictions That Have
Adopted the UBE, http://ncbex.org/exams/ube/ (last visited Oct. 22, 2016).

16
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Massachusetts recently adopted the UBE and has indicated that it will
first administer the examination in July 2018.27

In addition to the increasing popularity amongst jurisdictions, the
UBE has been endorsed by a number of organizations. In February 2016,
the Conference of Chief Justices adopted a resolution urging bar

admission authorities to consider implementing the UBE.28 Shortly

27 Massachusetts Court System, Notice: Adoption of Uniform Bar Examination,
http:/ /www.mass.gov/courts/court-info/sjc/notice-adoption-of-uniform-bar-
examination.html (last visited July 25, 2016).

28 Conference of Chief Justices, Resolution 10, Urging Consideration of Implementation
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thereafter, the ABA adopted a resolution urging bar admission
authorities to “expeditiously” adopt the UBE.29

IV. The Commission’s Methodology

The Commission started its work in early June 2016 by reviewing
the current Maine bar admission rules, reports issued by other states
contemplating adoption of the UBE, articles about the UBE, and articles
about the inclusion of an additional state-specific component by other
UBE jurisdictions. This research provided a strong foundation for the
Commission’s first meeting, which was held on June 2, 2016.

During its first meeting, the Commaission entertained a presentation
from the MBBE providing an overview of the Maine bar admissions
process and the UBE. The Commission also developed a master plan to
accomplish its charges, consisting of seeking public comment on
adoption of the UBE, meeting with NCBE to receive additional
information on the UBE and answers to the Commission’s questions,

dividing into subcommittees to study specific issues, and holding a final

of Uniform Bar Exam (Feb. 3, 2016), http://ccj.ncsc.org/~/media/Microsites/Files
/CCJ/Resolutions/02012016-Urging-Consideration-Implementation-Uniform-Bar-
Examination.ashx (last visited Nov. 12, 2016). This resolution urged adoption for a
variety of reasons, including because the UBE is a “uniform, high-quality examination
of minimum competence to practice law,” the national adoption of which will “make
the bar examination process more efficient and less costly for recent law school
graduates.” Id.

29 Am. Bar Ass’n, Resolution, Report No. 109 (Feb. 8, 2016), http://www.
americanbar.org/content/dam/aba/directories/policy/2016_hod midyvear 109.docx
(last visited Nov. 12, 2016).

18



plenary meeting in October 2016 to finalize the Commaission’s
recommendations.

The full Commission met for the second time on June 29, 2016, to
entertain a presentation by Kellie Early, NCBE’s Chief Operating Officer.
Ms. Early provided a detailed overview of the UBE and answered the
Commission’s specific questions. During the presentation, Ms. Early
generally addressed such issues as the overall purpose of the bar
examination, the UBE test development process, scoring and scaling the
UBE, reliability and validity of the UBE components, transferability and
reciprocity, and the option to include an additional exam component
testing state law. Ms. Early subsequently supplemented her
presentation with a number of articles explaining the MEE and MPT
grading procedures, the importance of reliability and validity to the bar
examination, and the scaling process.

A. Public Comment

Following its first meeting, the Commission drafted a Notice of
Opportunity for Comment on Adoption of the Uniform Bar Examination,
providing background information on the UBE and the current Maine bar
examination and inviting written comments on the adoption of the UBE

in Maine and its integration into the current Maine bar admission

19



process. The notice was posted on the judicial branch and MBBE
websites on June 15, 2016.30

Because of the importance of this issue and its impact on the
future of the legal profession in Maine, the Commission was eager to
receive comments from the public. It therefore took a number of
additional steps to ensure the notice would reach as many individuals as
possible. Maine Lawyers Review, which has a readership of
approximately 2,500 individuals, published the notice on June 23, 2016.
Cleaves Law Library emailed the notice to over 900 individuals on June
17, 2016, and again on July 22, 2016. The MSBA distributed the notice
to approximately 3,200 members in an email blast on June 27, 2016,
and again on July 20, 2016. The Commission also individually emailed
the presidents of the County Bar Associations on June 27, 2016, and
asked that they disseminate the notice to their membership.

Despite these efforts, the Commission received only a small number
of written comments.3! Additionally, although many of the organizations
with representatives on the Commission did not submit written
comment, those organizations’ views were expressed through their

representative Commission members.

30 The Notice of Opportunity for Public Comment on Adoption of the Uniform Bar
Examination is attached to this report as Appendix C.

31 The written public comment is attached to this report as Appendix D.
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The written comments were largely supportive of adopting the
UBE.32 Those in favor of the UBE highlighted the benefits to the State of
Maine in diversifying its demographics and enhancing the quality of legal
representation available to its citizens. Several commenters, including
the New Lawyers Section of the MSBA and the Student Bar Association of
the University of Maine School of Law, provided the perspective of law
students and newer attorneys, stressing the benefits of portability and
explaining that the UBE will reduce the expense of the admissions
process while increasing employment opportunities. Other commenters
provided the perspective of practicing attorneys and emphasized that the
UBE would diminish the hardships associated with relocation,
particularly for military spouses.

The two comments against UBE adoption also provided valuable
input to the Commission’s deliberations. One commenter voiced concern
that adopting the UBE would remove the MBBE’s ability to assess an
examinee’s readiness to serve Maine clients, noting that individuals are
often learning Maine law for the first time during the bar preparation

process because students are not taught it in school. A second

32 One commenter suggested that Maine abolish the bar examination, which was not
an option proposed or considered by the Commission.
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commenter expressed the view that new lawyers should be required to
know Maine’s rules.

The Commission was appreciative of those who took the time to
submit thoughtful written comments. Each comment was taken into
consideration throughout the Commission’s deliberative process.

B. Subcommittees

In order to efficiently achieve its charges within the time allotted by
the charter, the Commission formed two subcommittees to separately
research and analyze specific issues in order to inform the Commaission’s
final recommendations: the UBE Adoption Subcommittee and the UBE
Local Law Component Subcommittee. All Commission members served
on at least one subcommittee, with a great number of the members
serving on both subcommittees.

The UBE Adoption Subcommittee was tasked with researching and
considering the overall question of whether Maine should adopt the UBE.
The subcommittee first met on August 4, 2016, and identified specific
issues requiring research and resolution in order to complete its task,
including (1) scoring and scaling the UBE, (2) transferability of UBE
scores, (3) interaction of the UBE and reciprocity, (4) the UBE’s impact
upon minorities, genders, and foreign applicants, (5) Maine’s

maintenance of a continuing relationship with the Council of Bar
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Admission Administrators’ Committee on the UBE, and (6) consideration
of a transition plan.33 The subcommittee spent more than a month
compiling and digesting its research on the various topics. It met for a
second session on September 8, 2016, to review and discuss the results
of the research and formulate a tentative recommendation for the full
Commission.

The UBE Local Law Component Subcommittee was tasked with
considering whether, in the event the Court adopts the UBE, Maine
should require a state-specific component in connection with admission
to the bar. The subcommittee met on three different occasions: August
5, 2016, August 19, 2016, and September 9, 2016. Both between and
during these meetings, the subcommittee researched and debated a
number of issues, including but not limited to (1) the overall purpose of
the bar examination; (2) whether the current Maine bar examination
tests any necessary subjects that are not tested by the UBE; (3) whether
any aspect of Maine law is so different from general principles of law that
Maine should require an applicant to study and pass an examination on
those areas of law; (4) whether the addition of a state-specific component

undermines the portability feature of the UBE; (5) whether continuing

33 The subcommittee also considered the question of adopting a diploma privilege, but
ultimately referred the matter to the MBBE, which has agreed to undertake further
research and consideration of the issue. This issue is therefore not addressed in this
report.

23



legal education programs are effective mechanisms to convey information
of Maine law to recent admittees; and (6) the costs and administrative
burdens associated with development of a local law component.

Both subcommittees issued informal written reports to the
Commission summarizing their methodology, research, and
recommendations. The full Commission then held a final session on
October 12, 2016, to solidify its conclusions and recommendations.
During the final meeting, each Commission member expressed his or her
individual views regarding adoption of the UBE and the necessity of a
state-specific component. The Commission then formally voted on
(1) whether to recommend adoption of the UBE, (2) whether to
recommend adoption of a pre-admission, jurisdiction-specific
component, and (3) whether to recommend any alternative to a pre-
admission, jurisdiction-specific component.

V. Research and Analysis

A. Reliability and Validity
A fundamental and recurring consideration addressed during
Commission meetings was the reliability and validity of the UBE as
compared to the current Maine bar examination. An examination is
reliable if it produces stable and consistent results, meaning that an

examinee would receive the same score if the examination were
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administered to that examinee a second time. Scores from written tests
have a much lower reliability factor than multiple choice examinations
such as the MBE for a variety of reasons, including the small number of
essay questions typically posed by the examination, and variations in the
difficulty of questions and grader standards within and across exam
administrations.34

In order to maximize reliability of the UBE, NCBE requires that
UBE jurisdictions scale the MEE and MPT raw scores to the highly-
reliable MBE and assign a weight of 50% to the MBE score. In
comparison, Maine assigns a significantly greater weight to the written
component of its bar examination and only weights the MBE at 4/11 of
the overall score. Although the MBBE has no assessment tools to
measure actual reliability of its examination, the Commission concluded
that the UBE necessarily produces a more reliable score than the current
Maine bar examination.

In addition to reliability, the Commission considered the related
concept of validity, which questions whether the bar examination
measures the knowledge and skills that a newly licensed attorney must

possess to practice law. A bar examination’s validity is enhanced by

34 See Susan M. Case, What Everyone Needs to Know About Testing Whether They Like
it or Not, 81(2) THE BAR EXAMINER 29, 29-30 (June 2012); Susan M. Case, Back to
Basic Principles: Validity and Reliability, 75(3) THE BAR EXAMINER 23, 24 (Aug. 2006).
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using multiple testing methods that are designed to measure different
skills. However, because reliability is a prerequisite for validity, scores
that are unreliable cannot be valid.35

Both in its written response to the Commission’s request for public
comment and during Commission meetings, the MBBE expressed
concern regarding the unknown validity of its essay questions. There is
no question that the MBBE expends extensive effort developing the
Maine essay questions and answers. While there are neither external
resources nor in-house expertise to accomplish formal analysis of validity
and reliability, the process used by the MBBE in designing and vetting
the essay questions is focused on these properties. All members
participate in multi-level review of each question for consistency in the
level of difficulty, appropriate length considering time constraints, clarity
of the call of the question, and match between content and what an
examinee should fairly be expected to know. Moreover, the MBBE strives
for consistency among its members in grading approaches, methodology,
and stringency.

However, the MBBE essay drafters are practicing attorneys, not

professional bar exam drafters or even necessarily content experts, with

35 See Susan M. Case, The Purpose of the Bar Exam: To Predict Future Success as a
Lawyer? 78(4) THE BAR EXAMINER 35, 37 (Nov. 2009); Case, supra note 34, at 23 (Back
to Basic Principles).
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limited training in bar exam drafting. The MBBE'’s best efforts and
careful attention notwithstanding, there is currently no evidence-based
assessment of whether the overall scores achieved from the Maine essay
questions reflect a true measurement of competence to practice law.

By contrast, the MEEs are subject to a rigorous drafting and review
process to ensure validity. Each MEE and corresponding answer are
written and edited by a drafting committee comprised of professors,
practicing attorneys, and judges from a range of jurisdictions. The
“thoroughness, accuracy, and clarity” of each MEE are then evaluated by
an outside content expert. Each MEE is also pre-tested by 10 newly-
licensed attorneys, who provide feedback and rate each item on clarity,
difficulty, bias, and appropriateness for a bar examination. After the
MEE is subject to further editing and review, the question is designated
“test ready.” The entire process takes approximately two and one-half
years per item.36

The Commission concluded that the UBE is both reliable and valid
whereas the current Maine bar examination is of unknown reliability and
validity. This conclusion provided a lens through which the Commaission
viewed many of the other issues related to UBE adoption and inclusion of

a state-specific component.

36 Judith A. Gundersen, MEE and MPT Test Development: A Walk-through from First
Draft to Administration, 84(2) THE BAR EXAMINER 29, 29-36 (June 2015).
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B. Portability and Related Issues

The United States is one of the most mobile countries in the
world.37 The UBE’s greatest benefit is that it inherently recognizes the
mobility of our society and provides individuals with a portable bar
examination score that may be used as a basis to seek admission in
other UBE jurisdictions.

Supporting portability and encouraging lawyer mobility are
beneficial for the State of Maine as a whole. According to the U.S.
Census Bureau, Maine is the oldest state in the country.38 As with the
other sectors of the workforce, Maine also has an aging bar. At the close
of 2013, 47% of Maine attorneys were age 55 and older. 3° Since that

time, the average age of the bar has increased. As of November 2, 2016,

37Gallup, 381 Million Adults Worldwide Migrate within Countries (May 15, 2013),
http:/ /www.gallup.com/poll/ 162488 /381 -million-adults-worldwide-migrate-within-
countries.aspx?utm source=alert&utm medium=email&utm campaign=syndication&
utm_content=morelink&utm_term=Al1%20Gallup%20Headlines (last visited Nov. 12,
2016).

38 Maine Develop. Found., Maine’s Labor Shortage: New Mainers and Diversity, at 1
(Sept. 22, 2016), http:/ /mdf.org/publications/Maines-Labor-Shortage-New-Mainers-
and-Diversity/895/ (last visited Nov. 12, 2016) (finding that Maine is the oldest and
whitest state in the country, with a median age of 43.5 and 18.3% of its population
over the age of 65).

39 Board of Overseers of the Bar, Demographics Task Force, Report and
Recommendations of the Board of Overseers of the Bar’s Task Force to Study Bar
Demographics, at 9 (June 6, 2014), http: / /www.mebaroverseers.org/
DemographicsTaskForce/Docs/Task%20Force%20Report%20-%206.6.14.pdf (last
visited Nov. 12, 2016).
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there were 3,949 attorneys living and practicing in Maine. Of those,
1,928 attorneys representing 48.8% of the bar were age 55 and over.40
The UBE’s score portability provisions may encourage younger and
more diverse attorneys to consider practicing law in Maine. The
Commission is optimistic that encouraging in-migration to the State will,
in turn, positively affect Maine’s citizens. A great impediment to
accessing justice in Maine, as in other states, is the inability of Maine
citizens to afford legal assistance.4! The State of Maine is extremely
fortunate to have a bar comprised of attorneys who are generous with
their time. In 2015, Maine attorneys contributed more than $2 million in
free legal services.42 But the reality is that more can be done to enhance
access to justice throughout the State, including removing unnecessary
barriers to bar admissions. Although the Commission cannot know

whether new attorneys utilizing the UBE’s portability feature will migrate

40 The situation is worse in some of Maine’s more rural counties. For example, 65.5%
of Franklin County’s bar and 63.9% of Somerset County’s bar is age 55 and over.
Even in York County, the second most populous county in Maine, 55.2% of its bar is
age 55 and older. Maine Board of Overseers of the Bar, Age/County Demographic
Report (Nov. 2, 2016).

41 State of Maine Judicial Branch, Chief Justice Leigh I. Saufley, A Report to the Joint
Convention of the First Regular Session of the 127t Legislature, at 9 (Feb. 24, 2015)
http:/ /www.courts.maine.gov/maine_courts/supreme/speeches/2015_soj.html (last
visited Nov. 12, 2016).

42 State of Maine Judicial Branch, Chief Justice Leigh I. Saufley, A Report to the Joint
Convention of the Second Regular Session of the 127t Legislature, at 4 (March 9, 2016)
http:/ /www.courts.maine.gov/maine_courts/supreme/speeches/2016_soj.html (last
visited Nov. 12, 2016).
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to the State’s rural areas most in need of more lawyers,*3 other
jurisdictions have expressed an expectation that score portability will
benefit the public by increasing legal resources in underserved areas.**
Score portability will also benefit law firms and attorneys. The
practice of law is increasingly multijurisdictional, often necessitating that
attorneys be admitted in multiple states in order to efficiently and
effectively provide legal representation to clients. Maine law firms will be
better able to capitalize on multijurisdictional business opportunities as
they arise if their attorneys are more easily able to seek admission in
other jurisdictions. Likewise, law students and practicing attorneys will
be better able to capitalize on employment opportunities if they are not
faced with the financial and timing barriers associated with taking the

bar examination in multiple jurisdictions. This will be of particular

43 A minority of the Commission expressed the concern that the UBE will exacerbate
rather than ameliorate the challenge of attracting attorneys to rural areas of Maine.
This concern is premised in the belief that the UBE will increase the outsourcing of
legal work to out-of-state law firms who practice in such areas as title work, closings,
collections, and foreclosures. The minority is concerned that an expanded number of
attorneys admitted in Maine will negatively impact those graduating from the
University of Maine School of Law, who may currently be experiencing difficulty
locating jobs anywhere in Maine, including in rural counties.

44 See, e.g., Advisory Committee on the Uniform Bar Examination, Ensuring Standards
and Increasing Opportunities for the Next Generation of New York Attorneys, Final
Report to Chief Judge Jonathan Lippman and to the Court of Appeals (April 2015) at 40,
https:/ /www.nycourts.gov/ip/bar-exam/pdf/FINAL%20REPORT DRAFT April 28.pdf
(last visited Nov. 12, 2016) (hereinafter cited as “New York Report”).
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assistance to military spouses and partners who are faced with frequent
and often sudden transfers to other jurisdictions.

Despite these benefits, it again bears emphasis that score
portability is not the functional equivalent of licensure portability.
Although the UBE permits an applicant to utilize his or her score to
apply for admission, each jurisdiction retains ultimate control over the
admission process. This means that if the Court were to adopt the UBE,
it would continue to retain ultimate authority over eligibility
requirements and character and fitness decisions, among other things.

1. Transferability and Reciprocity

In furtherance of portability, UBE jurisdictions must accept
transferred UBE scores, but each jurisdiction may determine its own
time limit for accepting those scores. During her June 29, 2016,
presentation to the Commission, Kellie Early explained that the UBE
score represents a measure of an applicant’s knowledge and skills at a
particular time. The more time that has passed from when the applicant
took the test, the less likely the score represents an applicant’s current
competency to practice law. NCBE has previously advised jurisdictions

to “accept past scores for an interval that is reasonable to assume that

31



the applicant’s knowledge base has been maintained or has increased
since the applicant took the exam.”45

The 2016 Comprehensive Guide to Bar Admission Requirements
reflects that jurisdictions have implemented a wide variety of transfer
periods, ranging from two to five years, with the most popular being a
three-year transfer period. Only four states implemented a hybrid
approach, combining the transfer period with a practice requirement.
For example, New Hampshire permits an applicant to transfer a UBE
score that is more than three years but less than five years old if the
applicant has been primarily engaged in the active practice of law for at
least two years in another jurisdiction.4®

The Commission recommends a three-year transfer period upon
payment of the same fee associated with admission by motion, which is
currently $900.47 This recommendation is not only in line with the
majority of other jurisdictions, but it promotes portability while ensuring
that individuals still possess minimum competence to practice law at the

time of admission.

45 Early, supra note 21, at 20.

46 See Nat’l Conference of Bar Exam’rs, Comprehensive Guide to Bar Admission
Requirements 2016, at 32-33 (2016), http: //www.ncbex.org/pubs/bar-admissions-
guide/2016/index.html#p=1 (last visited Nov. 12, 2016) (hereinafter cited as
“Comprehensive Guide”).

47 The application fee charged by jurisdictions for admission by transferred UBE score
ranges from $150 (plus the NCBE report fee) to as much as $1,250. Id. at 32.
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Reciprocity pursuant to the modified bar examination and
admission by motion presented related issues for the Commission’s
consideration. The modified bar exam, which consists of only the written
component of the Maine bar examination, is available to attorneys who
have practiced law for three of the last five years or have taken the MBE
in the prior 61 months. Applicants who previously achieved an MBE
score of 155 or more may choose to take a further modified bar
examination, which consists of only the first two essay questions testing
on the Maine rules of procedure, professional conduct, and evidence.
Admission by motion is available to attorneys who have been engaged in
the active practice of law in New Hampshire or Vermont for the preceding
three years or have been engaged in the active practice of law in another
U.S. jurisdiction with which Maine has reciprocity, for five of the
preceding seven years.

In conjunction with the recommendation that UBE scores be
transferrable for up to three years, the Commission recommends
amending the time-in-practice requirement contained in the admission
by motion rule+® to permit reciprocal admission of all attorneys who have
been in the active practice of law for three of the immediately preceding

five years, consistent with the ABA Model Rule for Admission by

48 M. Bar Admission R. 11A(a).
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Motion.4® The Commission agrees with the ABA that there is “no reason
to believe that lawyers who have been engaged in the active practice of
law for three of the last five years will be any less able to practice law in a
new jurisdiction than a law school graduate who recently passed the bar
examination in that jurisdiction.”>© The combination of a three-year
transferability period and the reduction in the time-in-practice
requirement for admission by motion would then make the modified bar
examination superfluous, and allow it to be eliminated.
2. Dual-Admission Applicants

The ability to transfer a UBE score will be of importance to those
dual admission applicants who are currently able to sit concurrently for
the Maine and Massachusetts bar examinations. At present, Maine and
Massachusetts have a coordinated examination schedule whereby Maine
administers its written component on Tuesday, both jurisdictions
administer the MBE on Wednesday, and Massachusetts administers its
written component on Thursday. This allows applicants to sit for both

bar examinations in a single administration.

49 Am. Bar Ass’n, Comm’n on Ethics 20/20, Report to the House of Delegates (2012),
www.americanbar.org/dam/aba/administrative/ethics 2020/20120508 ethics 20 20
final resolution and report admission by motion posting.authcheckdam.pdf.

50 Id. at 5. The ABA Commission on Ethics 20/20 Report went on to explain that
“there is no evidence from disciplinary counsel or any other source that these
[reciprocally admitted] lawyers have been unable to practice competently in the new
jurisdiction or have been unable to identify and understand aspects of the new
jurisdiction’s law that differ from the law of the jurisdiction where those lawyers were
originally admitted.” Id.
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Massachusetts recently adopted the UBE, however. Starting in
July 2018, therefore, Massachusetts will no longer administer essays on
Thursday. It will instead follow the UBE schedule, which requires that
the MEE and MPT be administered on Tuesday and the MBE be
administered on Wednesday. Applicants who were previously able to sit
for both examinations in a single administration will then be forced to
choose between taking the UBE, which provides a portable score for
potential use in many jurisdictions, and taking the Maine bar
examination, which does not provide a portable score and potentially
limits applicants’ job possibilities. It is possible that this will result in
decreased bar admission numbers in Maine, which could exacerbate the
access to justice problem that already exists in this State.

3. Recommended Passing Score

By rule, the MBBE is designated the authority to set the passing
score at a number appropriate to “demonstrate sufficient learning in the
law” to practice in the State of Maine.5! For a number of years, the
MBBE has set the passing score at 138 out of a possible 200 points. In
the event that the Court adopts the UBE, the Commission recommends
that the authority to set the passing score remain with the MBBE. It

suggests, however, that Maine’s current passing score of 138 be doubled

51 M. Bar Admission R. 10(g)(1).
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to 276 when converted to the UBE’s 400-point scale. Nearly every other
jurisdiction also retained its existing passing score following adoption of
the UBE.52 Although a passing score of 276 is higher than the score
adopted by many other jurisdictions, it is consistent with Maine’s historic
high standards in connection with admission to the bar.
4. Jurisdiction shopping

The MEE and MPT are graded on a relative basis, where graders
distinguish among the applicants’ answers and rank-order them
according to the jurisdiction’s score scale.53 Some Commission members
expressed a concern that this grading approach might lead to
“jurisdiction shopping,” where applicants sit for the UBE in a jurisdiction
in which the individual’s performance on the written components might
result in a higher score and then transfer the inflated score for admission
into a “harder” jurisdiction.5* NCBE acknowledges that jurisdiction
shopping is a possibility but has concluded it is “highly unlikely that
examinees could successfully ‘game the system’ in this way” for a variety

of reasons, including the difficulty in successfully identifying which

52 Erica Moeser, President’s Page, 85(2) THE BAR EXAMINER 4, 5 (June 2016). See also
Comprehensive Guide, supra note 45, at 29-33.

53 Judith A. Gundersen, It’s All Relative — MEE and MPT Grading, That Is, 85(2) THE
BAR EXAMINER 37, 38 (June 2016).

54 An expansive explanation of the potential for jurisdiction shopping may be found in
Suzanne Darrow-Kleinhaus’s article, UBE-Shopping: An Unintended Consequence of
Portability?, 88 N.Y. State Bar J. 46 (July/Aug. 2016).
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jurisdictions are “low-performing” jurisdictions so as to enhance an
individual’s MEE and MPT scores.55

Further, setting Maine’s passing score at 276, which will be higher
than the mean, makes it unlikely that an applicant would choose to sit
for the UBE in Maine if he or she was not interested in joining the Maine
bar. Whether a candidate would choose to take the UBE in an “easier”
jurisdiction in order to transfer that score to Maine is another question.
Nevertheless, adopting the Commission’s recommended passing score
makes the situation unlikely.

C. Pre-admission, Jurisdiction-Specific Component

As part of the admissions process, eight of the twenty-six UBE
jurisdictions also administer a separate pre-admission test, course, or
combination of the two in order to assess an applicant’s knowledge of
local law.56 The Commission considered whether Maine should also
administer a separate, Maine-specific component by answering three
broad questions:

(1) What is the purpose of the bar examination and does the
addition of a local law component further that purpose?

55 Mark A. Albanese, Let the Games Begin: Jurisdiction-Shopping for the Shopaholics
(Good Luck with That), 85(3) THE BAR EXAMINER 51, 53 (Sept. 2016).

56 Massachusetts will be the ninth state to administer a jurisdiction-specific
component in July 2018, although it has not yet determined the format. NCBE, UBE
Jurisdiction-Specific Components: Seven Unique Approaches, 83(3) THE BAR EXAMINER
37, 37 (Sept. 2016).
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(2) Is Maine law so different from general principles of law that the
bar examination must assess an applicant’s knowledge of those
differences in order to ensure minimum competence?

(3) Assuming adoption of a jurisdiction-specific component, what is
the recommended format and why?

After answering these three questions, a majority of the
Commission concluded that the addition of a pre-admission, state-
specific bar exam component was unnecessary. If the Court is inclined
to include a state-specific requirement, however, all Commission
members support a post-admission, Maine-specific continuing legal
education (CLE) requirement.

1. Purpose of the Bar Examination

The purpose of the bar examination is “to assess competence in
matters that are considered essential knowledge and skills for the entry-
level lawyer.”57 As with other licensure examinations, the UBE does not
attempt to ensure that an individual is fully prepared for all situations
that may arise in practice. It instead focuses upon the general

knowledge, skills, and judgment that are essential for entry-level practice

57 Susan M. Case, How to Test Knowledge of Local Law, 79(3) THE BAR EXAMINER 31,

31 (Aug. 2010). Although many attorneys ultimately focus their practice on certain
areas of the law, the bar examination focuses on the broad range of knowledge, skills
and judgment in entry-level practice rather than “advanced topics and esoteric content
required for advanced, specialized practice.” Michael T. Kane, What the Bar
Examination Must Achieve: Three Perspectives, 81(3) THE BAR EXAMINER 6, 7 (Sept.
2012).
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across a wide range of contexts.>® Because of the UBE’s breadth and its
inherent reliability and validity, the Commission concluded that there is
no reason to cover the content tested by the UBE in an additional
jurisdiction-specific examination unless Maine law is so different from
general principles of law that the bar examination must assess an
individual’s knowledge of those distinctions to ensure minimum
competence to practice in Maine.

Proponents of a pre-admission, state-specific component view an
applicant’s knowledge of Maine law, or at least a general awareness of
distinctions in Maine law, as a necessary component of the assessment
of minimum competence. The Commission continually returned to the
concept that a bar examination should not be designed to test for
memory or experience, however. According to the Code of Recommended
Standards for Bar Examiners, the bar examination should instead test
an applicant’s ability to identify legal issues, engage in a reasoned
analysis, and arrive at a logical solution by applying fundamental legal
principles.>® The majority of the Commission expressed the view that
testing on the minutiae of Maine law does not appear to further those

objectives. A minority of the Commission had a different view — that

58 See Michael T. Kane, The Uniform Bar Exam and Jurisdiction-Specific Content, 78(1)
THE BAR EXAMINER 26, 26 (Feb. 2009); Bedford T. Bentley, Jr., Rethinking the Purpose
of the Bar Examination, 78(1) THE BAR EXAMINER 15, 17 (Feb. 2009).

59 Comprehensive Guide, supra note 46, at ix.
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testing whether an applicant is aware of how and when Maine law differs
from multi-state law may further the protective purpose of the bar
examination by helping to ensure that newly licensed Maine lawyers are
able to competently represent Maine citizens and give competent (and
correct) legal advice to them.

2. Maine Law Distinctions

The second question the Commission considered is whether Maine
law is so different from general principles of law that the bar examination
must assess an applicant’s knowledge of those differences in order to
ensure minimum competence. To answer this question, the Commission
first considered whether there are any significant distinctions between
Maine law and the subjects tested by the UBE that new lawyers in Maine
should know prior to entering practice. In undertaking this
consideration, the Commission discussed each subject tested by the
UBE®0 and segregated the small number of subjects that potentially
might present important distinctions in Maine, including torts, trusts

and estates, family law, criminal law, and property law.

60 The MBE tests upon civil procedure, constitutional law, contracts, criminal law and
procedure, evidence, real property, and torts. The MEE may test upon business
associations, civil procedure, conflict of laws, constitutional law, contracts, criminal
law and procedure, evidence, family law, real property, torts, trusts and estates, and
secured transactions.
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After reviewing and discussing the subjects tested by the UBE, a
majority of the Commission concluded that any distinctions between
Maine law and general law are not sufficiently significant that an entry-
level attorney must know those distinctions prior to engaging in the
practice of law in Maine. Some Commission members pointed to
differences in areas such as Maine’s statutes of limitations, foreclosure
law, and tort principles including a bystander’s standing to bring suit.
An exam assessing an applicant’s awareness of these distinctions would
be testing for memory or experience, however, rather than the
individual’s knowledge, skills, and judgment to practice law.

Some Commission members argued that the Maine bar
examination’s historic inclusion of state-specific essay questions
supports the concept that Maine law distinctions in those areas are
sufficiently important to be included on a bar examination. While the
Maine bar admission rules currently require that the examination test
upon the Maine Rules of Civil Procedure, Unified Criminal Procedure,
Appellate Procedure, Evidence, and Professional Conduct, the remainder
of the essay questions—including those areas noted above where Maine
law may not reflect general law—are not required to be specific to Maine

law.61 Indeed, as the Commission’s review of past bar examinations

61 M. Bar Admission R. 10(d)(1).
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established, the Maine essay questions typically test upon general legal
principles rather than distinctions presented by Maine law.

Further, like the MBBE, a majority of the Commission questions
the necessity of testing upon the Maine rules of procedure, ethics and
evidence in order to ensure that an applicant possesses the minimum
competence to practice law because, among other reasons (1) many
attorneys do not litigate, (2) Maine’s procedural rules are very similar to
the federal rules, though there are several important differences,

(3) Maine’s ethics rules have been recently updated to be more consistent
with the model rules, and (4) applicants for admission to the Maine bar
must sit for and pass the MPRE, the purpose of which “is to measure
examinees’ knowledge and understanding of established standards
related to the professional conduct of lawyers”62 and is based upon the
Model Rules of Professional Conduct.

During the deliberations, Commission members expressed a
concern with the frequency in which new attorneys are starting solo
practices, particularly in the areas of family law and criminal law. These
new attorneys may be advising clients without the benefit of affiliations
or associations with more experienced practitioners who might guide the

new attorney on any unique Maine law or procedure. Commission

62 Natl Conference of Bar Exam’rs, Preparing for the MPRE, http:/ /www.ncbex.org/
exams/mpre/preparing/ (last visited Nov. 12, 2016).
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members who practice in the family law field noted that Maine law is not
so wildly different from general principles of law that an entry-level
attorney must know the small number of distinctions prior to engaging in
the practice of law. Although the same was generally noted as to the
criminal law field, the Commission took added comfort that attorneys
who seek to take court appointments must meet the MCILS’s Standards
for Qualifications of Assigned Counsel®3 and complete a training course
before taking such appointments.

After concluding that there are not significant distinctions between
Maine law and the subjects tested by the UBE, the Commission next
considered whether there are areas of Maine law in addition to those
tested by the UBE that an entry-level attorney must know and be tested
on before admission. The Commission reviewed the list of subjects
currently tested by the Maine bar examination and concluded that
elimination of the few subjects that are not also tested by the UBE, such
as federal income taxation, would have minimal impact on an
assessment of whether an individual possesses minimum competence to
practice law. Additionally, unlike a state such as New Mexico where

practices may rely heavily on areas not covered by the UBE such as

63 Maine Comm’n on Indigent Legal Servs., Standards for Qualification of Assigned
Counsel, http://www.maine.gov/mcils /rules/rules/Chapter%202%20-
%20Final%20Adopted%20t0%20SOS.pdf (last visited Nov. 12, 2016).
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Indian Law, there are not such broad areas of distinct difference in
Maine.

In sum, a majority of the Commission concluded that a separate
pre-admission, state-specific examination is unnecessary to ensure
minimum competence and protect the public. Despite reaching this
conclusion, the Commission took the further step of researching and
considering various state-specific examination formats and
corresponding issues in order to guide the Court in its decision-making
process.

3. Format and Corresponding Cost

As noted above, only eight jurisdictions currently require a pre-
admission, state-specific component. Additionally, Massachusetts has
indicated that it, too, will administer a pre-admission, state-specific
component when the UBE is administered starting in July 2018,
although the format is yet undecided. The remaining 17 UBE
jurisdictions do not require a state-specific component.

The Commission grouped the potential jurisdiction-specific pre-
admission formats into four general categories: (1) essay questions; (2) a
live seminar; (3) an online video seminar, with or without a

corresponding test or embedded questions; and (4) an online multiple-
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choice test. It then researched and debated the pros and cons of each
format.

The Commission easily eliminated two of the four potential formats
from consideration. First, the Commission concluded that requiring in-
person attendance at a live seminar had great potential to undermine the
portability feature of the UBE and, therefore, the live seminar format was
not advisable. Second, the Commission felt it was illogical to adopt the
UBE, which injects reliability and validity into the Maine bar
examination, only to turn around and require examinees to answer
MBBE-drafted essays that may or may not be reliable and valid.
Including additional state-specific essay questions was therefore also
eliminated as a viable option.

The Commission then considered the pros and cons of an online
format, whether a video, multiple-choice examination, or some
combination of the two. An online format that is offered on demand is
consistent with the UBE’s score portability feature. The on-demand
feature will likely add to the monetary costs, however. Other
jurisdictions have spent tens of thousands of dollars developing videos

and online courses,%* with some small portion of the fees often being

64 For example, New York expended approximately $40,000 in initial start-up costs for
its online video course and incurs yearly online streaming costs of $12,000 to
$15,000. Alabama spent only $2,000 for its initial video costs but expended an
additional $10,000 for website development and hosting.

45



passed on to applicants. Although the initial set-up costs would
potentially represent 10% or less of the MBBE’s present $164,000
annual budget, there will certainly be continuing and unknown
maintenance costs.

The purpose of any online video course is to impart knowledge of
Maine law to applicants, which is an obvious benefit. But it will be
necessary to constantly update that course to ensure its content is
relevant, accurate, and reliable. This, in turn, may require retention of
content experts to advise the MBBE on when updates to the online
course must occur so as to ensure that accurate information is conveyed
to the applicants.

The Commission expressed concern about the MBBE'’s ability to
develop and maintain an online, jurisdiction-specific component. Unlike
some other jurisdictions, the MBBE is a volunteer organization and its
Board members are not paid any salary or stipend. It has only a three-
quarter time executive director, one part-time employee, and no in-house
IT staff. The Commission believes that developing and maintaining an
online course is too great a burden to place on the MBBE’s shoulders.
The MBBE would likely be forced to contract out some of its obligations

for yet an additional cost.

46



4. Alternative Option: Post-Admission CLE

As noted above, a majority of the Commission does not find that a
pre-admission, jurisdiction-specific component is needed to protect the
public and ensure minimum competence to practice law. The
Commission as a whole recognizes the value of providing newly-admitted
Maine attorneys with the resources and tools necessary to effectively
represent clients, however. For that reason, and despite the split in views
on a pre-admission requirement, the entire Commission supports a
Maine-specific, post-admission CLE requirement in the event that the
Court deems it advisable to include a jurisdiction-specific component.

Maine Bar Rule 5 currently requires that every attorney registered
to practice law in Maine “shall complete 11 credit hours of approved CLE
in each calendar year,” with one of those credit hours “primarily
concerned with professionalism education.”®5> Other than requiring that
the credit hours be “approved,” there is no express requirement that the
credit hours educate the attorney on Maine law.

The Commission recommends that the Maine Bar Rules be
amended to require attorneys to take 11 CLE credit hours specifically on
Maine law during their first year of practice. Alternatively, the

Commission supports requiring that all newly-admitted attorneys attend

65 M. Bar R. 5(a).
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a bridging-the-gap program during their first year of practice. Both
options serve a dual purpose of protecting the public by imparting
knowledge of Maine law to new attorneys while also allowing those
attorneys to self-select the practice areas best suited to provide the
additional guidance and resources for them to effectively represent
clients.
D. Potential Impact upon Applicant Sub-Groups
1. Minorities and Genders

The barriers against entry into and progression within the legal
profession are erected early in an individual’s education and continue to
the bar examination.®® Women and racial minorities historically perform
lower on standardized examinations, 7 and the MBE is no exception.
NCBE acknowledges this lower performance,®® but argues that “research

indicates that differences in mean scores between racial and ethnic

66 Am. Bar Ass’n, Resolution, Report No. 117, at 8 (Feb. 2016), http://www.
americanbar.org/news/reporter_resources/midyear-meeting-2016/house-of-
delegates-resolutions/117.html (last visited Nov. 12, 2016) (hereinafter cited as “ABA
Report No. 1177).

67 Racial minorities and women score lower on the Law School Admission Test, which
is used as one of the predictors of success in law school. See id. at 1; Susan P.
Dalessandro, et al., Law School Admission Council, LSAT Technical Report 12-03, LSAT
Performance With Regional, Gender, and Racial/ Ethnic Breakdowns: 2005-2006
Through 2011-2012 Testing Years, at 2 (Oct. 2012), http:/ /www.Ilsac.org/docs/
default-source/research-(lsac-resources)/tr-12-03.pdf (last visited Nov. 12, 2016).
Similarly, bar passage rates are lower for racial minorities. ABA Report No. 117, supra
note 66, at 1.

68 See Susan M. Case, Men and Women: Differences in Performance on the MBE, 75 THE
BAR EXAMINER 44 (May 2006); ABA Report No. 117, supra note 64, at 2.
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groups correspond closely to differences in those groups’ mean LSAT
scores, law school grade point averages, and scores on other measures of
ability to practice law, such as bar examination essay scores and
performance scores.”%9

Adoption of the UBE necessarily requires that Maine increase the
weight of the MBE from 36% (4/11) to 50%, placing more emphasis on
the component in which racial minorities and females perform lower. In
considering adoption of the UBE, New York requested that NCBE conduct
a simulated analysis on the possible impact of conforming to the UBE
weighting requirements on bar passage rates for different test-taker
groups using data from the July 2013 and July 2014 examinations. The
result of that simulation revealed that some applicants who passed the
New York bar examination would have failed and other applicants would
have passed under the UBE weighting system. New York ultimately
concluded, however, that the impact on passing rates for any subgroup
was minimal.70

The Commission concluded that there is insufficient data to fully
determine the effect of adoption of the UBE upon minority and female
applicants. In the event that the Court adopts the UBE, the Commission

recommends that it task the MBBE with monitoring research and reports

69 ABA Report No. 117, supra note 66, at 2.
70 New York Report, supra note 44, at 58-59.

49



addressing the impact of the UBE on different sub-groups, including
racial and ethnic minorities and females.
2. Foreign Educated Applicants

Each year, a handful of foreign educated applicants seek to take
the Maine bar examination.”! Those applicants are rarely able to
establish that they received an education equivalent to that of an ABA-
accredited law school, which is required by the bar admission rules and
the MBBE'’s regulation in order to sit for the examination, however.72
Despite the slim number of applicants, the Commission endeavored to
determine whether adoption of the UBE or a local law component might
have a detrimental impact upon foreign educated applicants.

Unfortunately, NCBE does not maintain any data on the impact of
the UBE on foreign applicants. In response to the Commission’s inquiry,
NCBE explained that information about the education backgrounds of
examinees is known only to the jurisdictions where the examinee tested.
Further, comparing the UBE jurisdictions would present difficulty

because each jurisdiction continues to set its own eligibility

71 Unlike in many other states, graduates of foreign law schools are potentially eligible
for admission to the Maine bar. According to the Comprehensive Guide to Bar
Admission Requirements, 19 states prohibit admission to graduates from foreign law
schools. See Comprehensive Guide, supra note 46, at 12-13.

72 See M. Bar Admission R. 10(c)(4), 11A(a)(3); Maine Bd. of Bar Exam’rs, Foreign Legal
Education, http://mainebarexaminers.org/foreign-legal-education/ (last visited Nov.
12, 2016).
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requirements, including whether to allow non-ABA graduates to sit for
the bar examination.”3

This difficulty likely explains why many of the other states studying
adoption of the UBE did not focus upon the UBE’s impact on foreign
applicants. The New York County Lawyers Association did briefly
comment on the issue in connection with New York’s process. It noted
that some expressed a concern that “a bar examination that places less
emphasis on local law would seem on its face to benefit test takers from
foreign and out of state law schools who are less likely to have studied
New York law.” 74 The Commission believes that this concern has
debatable legitimacy. Implementing a local law component in order to
potentially benefit in-state law students to the detriment of out-of-state
applicants or foreign applicants is an inappropriately protectionist view
that does not further the overall purpose of the bar examination.

In sum, the Commission was unable to find any evidence regarding
the impact of the UBE or implementation of a local law component on
foreign test takers. Due to the slim number of foreign applicants, as well
as those applicants’ general inability to meet the ABA equivalency criteria

set forth in the MBBE’s regulation, it is highly unlikely that adoption of

73 September 6, 2016, email from Kellie Early.

74 New York County Lawyers Ass’n, Report on the New York Uniform Bar Exam Proposal
(Feb. 12, 2015), at 10, http://www.nycla.org/siteFiles/Publications/Publications
1746_0.pdf (last visited Nov. 12, 2016).
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the UBE will have any impact upon foreign applicants for admission to
the Maine bar.

E. Other Administrative Considerations

Adoption of the UBE presents very few administrative issues. The
UBE only costs an additional $35 per examinee compared to the current
cost to purchase one MPT and the MBE, which is a cost that can be
absorbed by the MBBE and does not need to be passed on to applicants.
Other than amending the Maine Bar Admission Rules to reflect the
necessary changes, there should be no other major transition issues.
Maine could therefore administer the UBE as early as the July 2017
examination.

These administrative considerations change dramatically in the
event the Court implements a pre-admission, jurisdiction-specific
component. Depending upon the ultimate start-up and maintenance
costs of any online video or examination, some percentage of the costs
may need to be shifted to applicants. It is possible that Maine may see a
decrease in bar admission numbers as a result of such a shift.

Additionally, a pre-admission, jurisdiction-specific component,
whatever the format, will certainly increase the lead time necessary to
implement the UBE. Although the University of Maine School of Law

suggested that its curriculum would need little adjustment to comport
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with the UBE, it is possible that the School will need to focus more
intently upon distinctions in Maine law in the event that a state-specific
component is adopted. In fairness to the School and its students, as well
as other applicants to the Maine bar, no jurisdiction-specific component
should be implemented before July 2018.

VI. Recommendations

The Commission concludes?> that adoption of the UBE will
ultimately protect the public by providing a more reliable and valid
assessment of a bar admission applicant’s competence to practice law.76
In light of this conclusion and the findings detailed above, the
Commission recommends that the Maine Supreme Judicial Court:

(1) Adopt the UBE, effective for the July 2017 bar exam
administration, with a passing score of 276 points out of 400;

(2) Discontinue administration of the modified bar examination,
effective for the July 2017 bar exam administration;

3) Accept transferred UBE scores for a period of three years upon
y P
payment of the same fee associated with admission by motion;

(4) Amend the Maine Bar Admission Rules to permit reciprocal
admission of attorneys that have been in the active practice of law

75 The Commission’s motions and corresponding votes are attached to this Report as
Appendix E.

76 The Commission voted eleven to two in favor of recommending adoption of the UBE.
Of the two votes in opposition, one was cast by a member of the MBBE and one was
cast by the representative of the Office of the Maine Attorney General, who would not
support adoption without a corresponding pre-admission, jurisdiction-specific
component. The specific voting record is attached as Appendix E.

53



for three of the immediately preceding five years, consistent with
the ABA Model Rule for Admission by Motion;

(5) Encourage the MBBE to maintain a close, continuing relationship

with the Council of Bar Admission Administrators’ Committee on
the UBE; and

(6) Task the MBBE with monitoring research and reports addressing
the impact of the UBE on different sub-groups, including racial

minorities and genders.

The Commission does not recommend the adoption of any
jurisdiction-specific component.”” However, in the event that the Court
deems it advisable to include a jurisdiction-specific component, the
entire Commission is supportive of a post-admission CLE requirement,
which may be achieved by amending Maine Bar Rule 5 to require that

attorneys take 11 CLE credit hours specifically on Maine law during their

first year of practice.

77 The motion to recommend adoption of a pre-admission, jurisdiction-specific
component failed by a vote of five to eight. Those supportive of a pre-admission,
jurisdiction-specific component included representatives from the University of Maine
School of Law, Office of the Maine Attorney General, MBBE, MSBA, and Maine Trial
Lawyers Association. The specific voting record is attached as Appendix E.
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APPENDIX A

GLOSSARY OF ACRONYMS

ABA — American Bar Association

CLE - Continuing Legal Education

LSAT - Law School Admission Test

MBBE — Maine Board of Bar Examiners

MBE - Multistate Bar Examination

MCILS - Maine Commission on Indigent Legal Services
MEE — Multistate Essay Examination

MPRE - Multistate Professional Responsibility Examination
MPT — Multistate Performance Test

MSBA — Maine State Bar Association

NCBE - National Conference of Bar Examiners

UBE - Uniform Bar Examination

UCC - Uniform Commercial Code



APPENDIX B

ADVISORY COMMISSION ON
THE UNIFORM BAR EXAMINATION
Type: Limited Term Commission
Established: June 1, 2016
Chair: Jennifer A. Archer, Esq.
Report Date: November 18, 2016
Reports to: Chief Justice

Completion Date: December 30, 2016

L Background

A substantial and number of jurisdictions have adopted the Uniform Bar
Examination (UBE). These jurisdictions include a number of states in the
northeast, including New Hampshire, Vermont, Connecticut, New York, and New
Jersey. Additionally, the American Bar Association and the Conference of Chief
Justices have enacted resolutions encouraging all states to adopt the UBE. Maine
already uses some of the components of the UBE as part of its bar examination.
Accordingly, this Commission is created by the Maine Supreme Judicial Court to
consider the merits of adopting the UBE as a replacement for the current bar
examination format so that Maine may benefit from the multijurisdictional benefits
of the UBE and the portability of qualification for admission to the Maine bar.

II.  Goals and Responsibilities

The Commission will study the merits of adopting the entire UBE into the
bar admission process in Maine and the process for that integration. At a
minimum, this will encompass consideration of the following issues:

e whether the UBE should be adopted in Maine;

e whether, if the UBE is adopted, the bar examination should include
a Maine-specific component and, if so, what form it would take;

¢ the date when the UBE would first be administered in Maine,
taking into account any lead time needed for law schools, students,
and others affected by the adoption of the UBE;

* scoring standards that Maine would use in the grading process;

* whether and how data such as bar passage rates and admissions
should be monitored;

* how long UBE scores may be used as a basis for ad<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>