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 The Attorney General respectfully submits the following brief pursuant 

to the Court’s Procedural Order of February 7, 2017, to assist the Justices in 

resolving the questions presented by the Senate relating to the 

constitutionality of “An Act to Establish Ranked-choice Voting” (“the Act”).  

The Act was initiated by the citizens, pursuant to Article IV, Part Third, Section 

18, and approved by the voters on November 8, 2016.  Addendum (Add.) at 1. 

Questions Presented 

 The Senate has presented the following questions: 

Question 1.  Does the Act’s requirement that the Secretary of 
State count the votes centrally in multiple rounds conflict with the 
provisions of the Constitution of Maine which require that the city 
and town officials sort, count, declare, and record the votes in 
elections for Representative, Senator, and Governor as provided 
in Article IV, Part First, Section 5, Article IV, Part Second, Section 
3, and, Article V, Part First, Section 3 of the Constitution of Maine?   
 
Question 2.  Does the method of ranked-choice voting established 
by the Act in elections for Governor, State Senate and State 
Representative violate the provisions of the Constitution of Maine, 
Article IV, Part 1, Section 5, and Part 2, Sections 3 and 4, and 
Article V, Part 1, Section 3, respectively, which declare that the 
person elected shall be the candidate who receives a plurality of 
all the votes counted and declared by city and town officials as 
recorded on lists returned to the Secretary of State? 
 
Question 3.  Does the requirement in the Act that a tie between 
candidates for Governor in the final round of counting shall be 
decided by lot conflict with the provisions of Article V, Part First, 
Section 3 of the Constitution of Maine relating to resolution of a 
tie vote for Governor by the House and Senate? 
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SUMMARY 

The citizen-initiated law to establish ranked-choice voting creates a 

fundamentally different system of casting ballots, counting votes, and 

determining the outcome of elections for the offices of Governor, State 

Senator, and State Representative than the one designed by the framers of 

Maine’s Constitution.  Whatever the policy arguments for ranked-choice 

voting, they simply do not resolve the legal issues presented here.  The 

ranked-choice voting statute violates the plain meaning of the relevant 

Constitutional provisions and ignores their history.  Moreover, the core 

conflicts discussed here cannot be resolved by amending the Act.  The 

Constitution must be amended before such fundamental changes in Maine’s 

electoral process can occur.1 

Although the Act took effect on January 7, 2017, it does not apply to 

elections until after January 1, 2018 – approximately ten months from now.  

I.B. 2015, c. 3, § 6.  The 128th Legislature is currently in session, with a 

statutory adjournment date of June 21, 2017.  There is still time for the 

Legislature to propose amendments to the Constitution that would authorize 

                                                           
1  It is worth noting that every time Maine has made a major change in the election process, 
it has been done by constitutional amendment.  See, e.g., Me. Const. art. II, § 4 (authorizing 
absentee voting), and art. II, § 5 (authorizing use of mechanical voting machines as a new 
way to cast ballots). 
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ranked-choice voting, if it chooses to do so, and for those amendments to be 

presented to the voters for approval at a referendum election in November 

2017, in accordance with Article X, Section 4 of the Maine Constitution.   

The constitutional issues presented here involve important questions of 

law that have never been addressed by a Maine court.  An Opinion of the 

Justices would provide much needed guidance to the Senate as it considers 

what steps may be necessary to implement ranked-choice voting.  Not 

answering the questions now will cast doubt over the validity of elections in 

2018 for Governor, State Senate, and the House of Representatives, to the 

extent those elections involve more than two candidates.  Any litigation 

initiated at that late date would be extremely difficult to resolve before 

winners are required to take office. 

BACKGROUND 

Constitutional Framework: 

The process for electing Representatives to the Maine House of 

Representatives is set forth in the Maine Constitution as follows: 

  The meetings within this State for the choice of 
Representatives shall be warned in due course of law by qualified 
officials of the several towns and cities 7 days at least before the 
election, and the election officials of the various towns and cities 
shall preside impartially at such meetings, receive the votes of all 
the qualified electors, sort, count and declare them in open 
meeting; and a list of the persons voted for shall be formed, with 
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the number of votes for each person against that person’s name. 
Cities and towns belonging to any Representative District shall 
hold their meetings at the same time in the respective cities and 
towns; and such meetings shall be notified, held and regulated, 
the votes received, sorted, counted and declared in the same 
manner. Fair copies of the lists of votes shall be attested by the 
municipal officers and the clerks of the cities and towns and the 
city and town clerks respectively shall cause the same to be 
delivered into the office of the Secretary of State forthwith. The 
Governor shall examine the returned copies of such lists and 7 
days before the first Wednesday of December biennially, shall 
issue a summons to such persons as shall appear to have been 
elected by a plurality of all votes returned, to attend and take 
their seats.  All such lists shall be laid before the House of 
Representatives on the first Wednesday of December biennially, 
and they shall finally determine who are elected. 

Me. Const. art. IV, pt. 1, § 5 (emphasis added).  The two constitutional 

provisions relating to elections for the State Senate are similar, id. art. IV, pt. 2, 

§§ 3 & 4, and there is a parallel provision in the Constitution for determining 

the outcome of elections for Governor.  Id. art. V, pt. 1, § 3.  

Four essential elements are common to these constitutional provisions:  

1) the votes for candidates for these three offices must be received, sorted, 

counted, and declared in open meeting by local election officials; 2) local 

officials in each municipality must create “a list of the persons voted for… with 

the number of votes for each person against that person’s name” (id. art. IV, pt. 

1, § 5) and transmit those lists to the Secretary of State; 3) the Secretary of 

State must receive and transmit the “lists of votes” to the appropriate body or 
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official (to the Governor for election results in House and Senate races, and to 

the House and Senate for results of a gubernatorial race); and 4) the winners 

of the election for each office are determined by plurality.   The first three 

elements have been in place since 1820.  Id. art. IV, pt. 1, § 5, pt. 2, § 3 & art. V, 

pt. 1, § 3 (1820).  

Finally, article V, part 1, section 3 concludes with the following directive 

for how a tie vote shall be resolved in an election for Governor:  

If there shall be a tie between the 2 persons having the largest 
number of votes for Governor, the House of Representatives 
and the Senate meeting in joint session, and each member of 
said bodies having a single vote, shall elect one of said 2 
persons having so received an equal number of votes and the 
person so elected by the Senate and the House of 
Representatives shall be declared the Governor. 

(emphasis added). 

An Act to Establish Ranked-choice Voting: 

 The Act defines “ranked-choice voting” as “the method of casting and 

tabulating votes in which the voters rank candidates in order of preference, 

tabulation proceeds in sequential rounds in which the last-place candidates 

are defeated and the candidate with the most votes in the final round is 

elected.”  I.B. 2015, c. 3, § 2, enacting 21-A M.R.S.A. § 1(35-A).  It specifies that 

ballots for the offices to be elected by ranked-choice voting must allow a voter 

to “rank candidates for an office in order of preference” and adds that the 
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voter may include no more than one write-in candidate among their ranked 

choices for a particular office.  Id. § 3, enacting 21-A M.R.S.A. § 601(2)(J).   

The Act does not amend the provisions of Title 21-A that specify how 

local election officials sort, count, declare, and record the votes cast in their 

respective municipalities, or how they must prepare the election returns to 

submit to the Secretary of State.  See 21-A M.R.S.A. §§ 695-712.  Instead, the 

Act amends Title 21-A section 722, which describes the “tabulation” of 

municipal election returns by the Secretary of State.2  The “election return” 

referenced in section 722 is a “list of votes” cast and counted by municipal 

officials on election night, as described in the Constitutional provisions quoted 

above.  See Opinion of the Justices, 2002 ME 169, ¶ 16 n. 1, 815 A.2d 791; 21-A 

M.R.S.A. § 711.   

                                                           
2  The relevant text of section 722 is underscored here to show language added by 
the Act:  

§ 722. Secretary of State to tabulate and print results.  

Within 20 days after an election, the Secretary of State shall tabulate the election 
returns and submit the tabulation to the Governor.  

1. How tabulated.  The Secretary of State shall tabulate all votes that appear by 
an election return to have been cast for each question or candidate whose name 
appeared on the ballot. For offices elected by ranked-choice voting, the Secretary 
of State shall tabulate the votes according to the ranked-choice voting method 
described in section 723-A. The Secretary of State shall tabulate the votes that 
appear by an election return to have been cast for a declared write-in candidate 
and shall tabulate the votes that appear to have been cast for an undeclared 
write-in candidate based on a recount requested and conducted pursuant to 
section 737-A, subsection 2-A. 
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The newly enacted Section 723-A describes a complicated process in 

which “tabulation” proceeds in rounds.  Voters’ first choices are tallied in 

round one.  If one candidate receives over 50% (a majority) of the voters’ 

first-choice rankings in round one, that candidate wins because it is 

“mathematically impossible” for any other candidate to surpass his or her vote 

total in a subsequent round.3  

If no candidate receives a majority in round one, then the “last-place 

candidate” (defined as the “candidate with the fewest votes”) at the end of 

round one is “defeated,” and the remaining candidates (defined as “continuing 

candidates”) continue to round two.4  Id. §§ 723-A(1)(C) & (E). 

In round two, the ballots cast by voters whose first-choice candidate 

was defeated in round one are re-examined, and those voters’ second choices 

for any of the continuing candidates are added to the first-choice totals that 
                                                           
3  The drafters of the Act appear to have scrupulously avoided use of the word “majority.”  
The phrase “mathematically impossible to be elected” is defined in §723-A(1)(G) to mean:   
 

(1) The candidate cannot be elected because the candidate's vote total in a round of the 
ranked-choice voting tabulation plus all votes that could possibly be transferred to the 
candidate in future rounds from candidates with fewer votes or an equal number of 
votes would not be enough to surpass the candidate with the next-higher vote total in 
the round; or  

 
(2) The candidate has a lower vote total than a candidate described in subparagraph 
(1).  

 
4  If there are two or more candidates for whom it is “mathematically impossible” to be 
elected, based on the tally of first-choice votes, then all those candidates are eliminated 
after round one by a process called “batch elimination” under 21-A M.R.S.A. § 723-A(1)(A).   
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the continuing candidates received in round one.  If a voter fails to mark a 

second choice but marks a third choice for a continuing candidate, that will be 

counted in round two.  If the voter skips two or more sequential rankings, 

however, that voter’s ballot is deemed “exhausted.”5   

Subsequent rounds continue in the same manner.  As soon as “there are 

2 or fewer continuing candidates, the candidate with the most votes is 

declared the winner of the election.”  Id. § 723-A(2)(A).   

Below is a chart to illustrate the process, assuming an election with 

1,000 ballots cast in a single jurisdiction.  An explanation follows the chart: 

Candidates Round 1 
(tally of 
1st choice 
votes 

 Round 2  Round 3 
 

Allen 50 votes defeated as “last- 
place” candidate  

   

Bono 275 votes + 70 votes 345 votes + 90 votes 435 votes 
Clyde 305 votes + 10 votes 315 votes defeated as last-place 

candidate 
 

Donner 80 votes defeated by “batch 
elimination” 

   

Everett 290 votes + 40 votes 330 votes + 200 votes 530 votes 
  -10 votes(exhausted 

ballots) 
 -25 votes (exhausted 

ballots)  
 

Total Votes 1,000  990  965 
 
In this example, candidate Clyde has a plurality but not a majority of 

first-choice votes, so the counting must go to a second round.  Allen has the 

                                                           
5  See 21-A M.R.S.A. §§ 723-A(1)(D)&(K) (definitions of “exhausted ballot” and “skipped 
ranking”) and § 723-A(2) (exhausted ballots are not counted for any continuing candidate). 
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fewest votes (50) and is eliminated as the last-place candidate.  § 723-A(1)(F).  

Donner, with 80 votes, is also defeated at the end of round one because it is 

“mathematically impossible” for him to be elected, since even if all 50 voters 

who preferred Allen listed Donner as their second choice, Donner would still 

have fewer votes than any of the other candidates.   § 723-A (1)(A), (G). 

The ballots showing a first-choice vote for either of these two defeated 

candidates must now be re-examined, and the second-choice votes 

redistributed to the other three “continuing candidates” in round two.  Of the 

130 voters who preferred Allen or Donner in round one, 70 ranked Bono as 

their second choice, 10 picked Clyde, and 40 listed Everett as a second choice.  

Another 10 voters did not mark a second or third ranking, so those 10 ballots 

are deemed “exhausted” and do not count for any continuing candidate.   

§ 723-A(2).   

Candidate Clyde is the last-place candidate at the end of round two and 

is thus defeated.  The ballots containing his 315 votes must be re-examined.  

The lower-ranked choices of 290 Clyde voters are now redistributed to the 

other two continuing candidates:  90 for Bono and 200 for Everett.  The 

ballots of 25 other Clyde voters contain no lower rankings and are thus 

exhausted.   Everett receives “the most votes” (also a majority of votes) in the 

third and final round and is thus declared the winner.  
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SOLEMN OCCASION 

 The Maine Constitution obligates the Justices of the Supreme Judicial 

Court “to give their opinion upon important questions of law, and upon 

solemn occasions, when required by the Governor, Senate or House of 

Representatives.”   Me. Const. art. VI, § 3.6  The “first issue that must be 

addressed,” therefore, is whether the questions submitted by the Senate 

present “a solemn occasion involving important questions of law.”  Opinion of 

the Justices, 2002 ME 169, ¶ 3.   

For a solemn occasion to exist, the matter at issue must be one “of ‘live 

gravity,’ referring to the immediacy and seriousness of the question,” such as 

“‘when the body making the inquiry, having some action in view, has serious 

doubts as to its power and authority to take such action under the 

Constitution or under existing statutes.’”  Id. ¶ 6, quoting Opinion of the 

Justices, 709 A.2d 1183, 1185 (Me. 1997).  The Justices may issue an advisory 

opinion only on a pure question of law, where the facts and circumstances are 

“clear and compelling,” not “tentative, hypothetical and abstract.”  Opinion of 

the Justices, 2012 ME 49, ¶ 9, 40 A.3d 930; Opinion of the Justices, 2002 ME 

169, ¶ 6.  The important question presented must be sufficiently precise for 
                                                           
6  Article VI, § 3 thus creates a narrow exception to the fundamental principle of separation 
of powers, articulated in Article III of the Maine Constitution, which would preclude the 
Justices from answering questions presented by the executive or legislative branch 
regarding their respective authority.  Opinion of the Justices, 2002 ME 169, ¶ 5.   

https://web2.westlaw.com/find/default.wl?mt=Westlaw&db=1000265&docname=MECNART6S3&rp=%2ffind%2fdefault.wl&findtype=L&ordoc=2004341836&tc=-1&vr=2.0&fn=_top&sv=Split&tf=-1&pbc=836AAB4B&rs=WLW12.01
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the Justices to determine “the exact nature of the inquiry,” 2004 ME 54, ¶ 40, 

850 A.2d 1145 (quoting Opinion of the Justices, 155 Me. 125, 141, 152 A.2d 

494, 501 (1959)), and the important question of law must be one that remains 

unresolved.  See, e.g., Opinion of the Justices, 340 A.2d 25, 28 (Me. 1975). 

The circumstances surrounding the Senate’s request fit all of these 

criteria.  The constitutional questions presented have never been resolved by 

a Maine court, and since the questions are specific to Maine’s Constitution, 

there exists no relevant guidance from the federal courts or other 

jurisdictions.7  The Senate has posed pure questions of law, which are 

apparent from the face of the Act and the provisions of Maine’s Constitution.  

There can be no doubt that the concerns raised by the Senate are important; 

indeed, they go to a core governmental and civic function – the conduct of 

elections for the Legislature and the Chief Executive.   

The answers do not require development of any facts beyond the basic 

description of how elections are conducted in Maine offered by the Secretary 

of State.  Moreover, the questions are not hypothetical or speculative.  Maine 

has a long history of electoral contests with three or more candidates, in both 
                                                           
7  Indeed, it appears that no other state has adopted this system of ranked-choice voting for 
statewide elections, although the system has been adopted in approximately 10 cities in the 
United States.  The reported decisions relate only to municipal elections.  See 
http://www.ncsl.org/research/elections-and-campaigns/alternative-voting-systems.aspx ; 
http://www.fairvote.org/rankedchoicevoting#research_rcvamericanexperience. 
 

http://www.ncsl.org/research/elections-and-campaigns/alternative-voting-systems.aspx
http://www.fairvote.org/rankedchoicevoting#research_rcvamericanexperience
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gubernatorial and legislative races.  See Affidavit of Julie L. Flynn attached to 

the Secretary of State’s Brief at ¶¶ 33-34.  A review of gubernatorial election 

results over the past 40 years reveals a number of elections in which the 

plurality winner might not have ultimately won the election had ranked-

choice voting been in effect.   See Add. at 4.  There is a strong possibility that a 

gubernatorial and/or legislative candidate in 2018 could win a plurality of 

first-choice votes and yet lose to another candidate in a subsequent round of 

ranked-choice voting, as shown in the example with candidate Clyde 

discussed above.   

Waiting for a losing candidate under that scenario to file a lawsuit after 

the November 2018 election could create havoc in the electoral process and 

delay the swearing-in of a Chief Executive and of any number of members of 

the House and Senate. 

The fact that the ranked-choice voting initiative has already been 

enacted into law does not preclude finding a solemn occasion to address these 

important questions.  The Act does not apply to any elections until after 

January 1, 2018, I.B. 2015, c. 3, § 6.  The Legislature still has the opportunity, 

though a short window, to resolve any conflicts with the Constitution by 

proposing amendments during the current legislative session and sending 

them to the voters for approval next fall – before the Act is implemented.   
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In analogous circumstances, the Justices found a solemn occasion and 

advised Governor Brennan on several questions concerning an enacted citizen 

initiative to index income tax rates to inflation.  Opinion of the Justices, 460 

A.2d 1341 (Me. 1982).  The Governor had requested guidance to assist him in 

developing the state budget, due to concerns that there were insufficient 

unappropriated funds to implement the initiative.  Similarly, in 1998, the 

Justices found a solemn occasion to advise Governor King on interpreting a 

newly enacted statute that required him to reduce the sales tax when certain 

economic benchmarks were achieved.  Opinion of the Justices, OJ-98-1 (July 31, 

1998).  In both instances, serious and immediate questions arose about 

implementing a new law, and another branch of government needed advice in 

order to determine its authority to proceed.   

Additionally, implementation of ranked-choice voting is projected to 

require appropriations of at least $1.5 million over the biennium.  See Flynn 

Affidavit, ¶ 32.  It is only prudent for the Legislature to know whether the Act 

is constitutional before committing significant public resources to change a 

statewide electoral process. 

The Justices have been willing in the past to address constitutional 

issues that were crucial to implementing a new law, while avoiding questions 

that focused only on interpreting existing statutes.   See Opinion of the Justices, 



14 
 

437 A.2d 597 (Me. 1981) (Justices answered questions regarding Legislature’s 

constitutional authority to enact bill releasing state’s ownership in submerged 

lands but declined to answer questions regarding prospective effect of 

legislation); cf. Opinion of the Justices, 339 A.2d 483 (Me. 1975) (no solemn 

occasion where Justices were, in effect, being asked to resolve a difference of 

views among legislators about interpretation of an existing statute). 

The important questions presented here urgently need resolution while 

this Legislature is still in session and able to act before January 2018.  

DISCUSSION OF QUESTIONS PRESENTED 

Standard of Review:  When the people of Maine exercise their sovereign 

power to legislate through the citizen initiative process, they are exercising 

the same plenary power that the Legislature has to “make and establish all 

reasonable laws and regulations for the defense and benefit of the people of 

this State, not repugnant to the [Maine] Constitution, nor to that of the United 

States.”  League of Women Voters v. Secretary of State, 683 A.2d 769, 771 (Me. 

1996), quoting Me. Const. art. IV, pt. 3, § 1.  As with any statute enacted by the 

Legislature, an initiated law is presumed constitutional and must be evaluated 

under the ordinary rules of statutory construction.  Id.  Nonetheless, the 

present provisions of the Constitution bind the people as well as the 

Legislature.  Common Cause v. State, 455 A.2d 1, 16 (Me. 1983); see also 
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Opinion of the Justices, 2004 ME 54, ¶19, 850 A.2d 1145 (finding citizen 

initiative unconstitutional).  If this citizen-initiated Act is prohibited by the 

Constitution, “either in express terms or by necessary implication,” then it 

cannot be implemented without first amending the Constitution. 8 

Question 1.    Does the Act’s requirement that the Secretary of 
State count the votes centrally in multiple rounds conflict 
with the provisions of the Constitution of Maine which 
require that the city and town officials sort, count, declare, 
and record the votes in elections for Representative, Senator, 
and Governor as provided in the Constitution of Maine?   

  
 The Constitution carefully prescribes how elections for State 

Representative, State Senator, and Governor are to be conducted and defines 

the respective roles of state and local officials in such elections.  It directs the 

municipal officers in each town or city to “receive the votes of all the qualified 

electors” and to “sort, count and declare them in open meeting.”  Art. IV, pt. 1, 

§ 5.  Local officials are required to record the votes on lists, attest to them, and 

deliver “fair copies” to the Secretary of State.  Id. The winners “by plurality” 

are to be determined from those lists.  Art. IV, pt. 1, § 5, pt. 2, § 3, and Art. V, pt. 

1, § 3.  

The language describing the receiving and counting of votes, and the 

announcement of results in open meeting dates to 1820, as does the recording 

                                                           
8  League of Women Voters, 683 A.2d at 771 (citing other cases). 
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of the votes on a list to be sent to the Secretary.  The duty of local officials to 

publicly count and declare election results and send lists recording the results 

to a state official has ancient origins.  It is recognizable in the 1780 

Massachusetts Constitution:  

 [T]he town clerk, in the presence and with the assistance of the 
selectmen, shall, in open town meeting, sort and count the votes, 
and form a list of the persons voted for, with the number of votes 
for each person against his name ; … and a public declaration 
thereof in the said meeting; and shall, in the presence of the 
inhabitants, seal up copies of the said list, attested by him and the 
selectmen, and transmit the same to the sheriff … and the sheriff 
shall transmit the same to the secretary's office. 
 

1780 Mass. Const., pt. 2, c. 2. § 1, art. 3 (Governor).  Certain “key features” of 

article IV, part 1, section 5 “have remained constant since 1820”: 

that election officials preside impartially; that they receive the 
votes of all qualified electors; that they sort, count, and declare the 
votes in open meeting; and that a fair record of the election 
returns be made and attested by the municipal officers.  The 
object of these provisions is to safeguard against a failure, through 
either fraud or mistake, correctly to ascertain and declare the will 
of the people in the choice of their legislators. 

Tinkle, The Maine Constitution: A Reference Guide (1992) at 67. 

The Act implies, without saying expressly, that the Secretary of State 

should begin the process under section 723-A by aggregating the first-choice 

votes reported by the municipalities within each electoral district.  Such a 

tabulation is necessary to determine, for a statewide office such as Governor, 
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or a Senate or House district comprised of several municipalities:  (a) whether 

any candidate has received a majority of first-choice votes, and, if not, then (b) 

who is defeated as the last-place candidate, (c) whether more than one 

candidate has been defeated by “batch elimination” at the end of round one, 

and (d) which candidates will continue to round two.  Tabulation of first-

choice votes in round one may be constitutional because the counting all 

happens at the local level and the Secretary is simply aggregating those lists or 

returns.   

The Act exceeds the bounds of the Constitution, however, when it 

requires the Secretary of State to “tabulate” votes in subsequent rounds of 

counting in which second, third, or lower ranked preferences expressed by 

voters are redistributed to produce a different result than was determined 

from the lists returned by local election officials.  By its plain language, as well 

as by necessary implication, the Constitution directs that there be one round of 

counting votes and that it be conducted by local officials.   The Constitution 

authorizes the Secretary of State to compile lists, attested to by the municipal 

officers, not to count votes. 9    

                                                           
9  The Justices have advised that the Governor’s duty to “examine” the lists presented to 
him by the Secretary for purposes of determining who to summon to the Legislature 
conveys no authority to decide which ballots to count or reject  Opinion of the Justices, 2002 
ME 169, ¶22-23.  The Secretary of State likewise has no such authority under the 
Constitution. 
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Question #2:  Does the method of ranked-choice voting 
established by the Act in elections for Governor, State Senate 
and State Representative violate the provisions of the 
Constitution of Maine which declare that the person elected 
shall be the candidate who receives a plurality of all the votes 
counted and declared by city and town officials as recorded 
on lists returned to the Secretary of State? 

 
Interpretation of any constitutional provision must begin with 

examination of its plain language.  See Opinion of the Justices, 2015 ME 107, ¶ 

35, 123 A.3d 494.  The exact phrasing of the constitutional provisions at issue 

here varies slightly for the three different offices, but the term “plurality” is 

used consistently.  And this term is easily defined.  

“Plurality” means “a number greater than another” and, in the election 

context, “an excess of votes over those cast for an opposing candidate.”   

https://www.merriam-webster.com/dictionary/plurality.  Thus, in a contest 

involving three or more candidates, the one who receives one vote more than 

the candidate with the next highest vote total wins by a plurality.   

“Plurality” is often defined in juxtaposition to majority – as in “a number 

of votes cast for a candidate in a contest of more than two candidates that is 

greater than the number cast for any other candidate but not more than half 

the total votes cast.”  Id. (emphasis added).  In elections, “plurality” represents 

a different measure for determining the winner of an election than “majority” 

https://www.merriam-webster.com/dictionary/plurality
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which means “a number … more than half of a total” – i.e., more than 50%.  

https://www.merriam-webster.com/dictionary/majority. 

History reveals that, on three different occasions in the 19th century, 

Maine deliberately chose plurality over majority as the mode of determining 

elections for all three offices under discussion here.  The original Constitution 

adopted in 1820 called for election of Representatives, Senators and Governor 

by majority.  For each office, however, it prescribed a separate procedure for 

filling a vacancy in the event no candidate received a majority of the votes cast 

and counted at the local level. 

For the House of Representatives, the municipal officers had to hold 

repeated elections until someone achieved a majority.  Me. Const., art. IV, pt. 1, 

§ 5 (1820) (“in case no person shall have a majority of votes, the selectmen 

and assessors shall, as soon as may be, notify another meeting, and the same 

proceedings shall be had at every future meeting until an election shall have 

been effected.”)  Historical records reveal that this was not an uncommon 

occurrence.  In 1830, voters in Waterboro had to vote seven different times in 

order to elect a Representative.10  In 1837, the voters of Camden went through 

five rounds of balloting to select a Representative.  Reuel Robinson, History of 

                                                           
10  See Report of the Committee of Elections and Statement of the Minority of Said Committee 
in the Case of Andrew Roberts (1830), Add. at 6. 
 

https://www.merriam-webster.com/dictionary/majority
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Camden and Rockport Maine (1907) at 245-246.11  Eleven candidates vied for 

Representative from Camden in 1839, “result[ing] in the necessity of an 

adjournment and another ballot.”  Id. at 252.  Three years later, in 1842, “it 

was again impossible, on account of the multitude of candidates, to elect a 

Representative, on the regular day of the election.  It took two adjournments 

and four ballots before anybody had a majority of votes cast.”  Id. at 262. 

Maine’s original Constitution required that, in the event no senatorial 

candidate attained a majority of the votes cast in a state Senate district, the 

elected members of the House and Senate would have to meet and elect 

senators by joint ballot, choosing from among those “with the highest” 

number of votes shown on the lists from the cities and towns.12  This clause 

apparently was invoked quite frequently as well.  See, e.g., Opinions of the 

Justices, 6 Me. 514 (1830), 7 Me. 489 (1830) and 35 Me. 568 (1854) 

(discussing issues relating to the filling of vacancies in the Senate).  

                                                           
11  “Three ballots were taken for a Representative without any choice resulting, and the 
meeting adjourned for two weeks when two more ballots were taken, the second resulting 
in the election of Ebenezer Thorndike.  Ezra Cobb had persistently led on all the other 
ballots, but Mr. Thorndike made a final rally on the fifth ballot and received 245 votes to 
213 for Mr. Cobb.”  Robinson, History of Camden and Rockport Maine, at 245-246. 
 
12  Me. Const. Art. IV, pt. 2, § 5 (1820) provided, in pertinent part: [I]n case the full 
number of senators to be elected from each district shall not have been so elected, 
the members of the house of representatives and such senators, as shall have been 
elected, shall, from the highest numbers of the persons voted for, on said lists, equal 
to twice the number of senators deficient, in every district, if there be so many voted 
for, elect by joint ballot the number of senators required.  
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 If no gubernatorial candidate received a majority of votes, the 1820 

Constitution directed the House to select two candidates from those having 

the four highest numbers of votes, and provide those names to the Senate.  

The Senate would then vote by ballot to choose which one would be 

Governor.13  Gubernatorial candidates failed to achieve a majority in nine 

different elections between 1820 and 1880, triggering this alternative method 

of selecting a Governor.14   

In 1847, the Legislature passed a constitutional resolve to change the 

word “majority” to “the highest number of” in each of the above articles of the 

Constitution relating to the election of Representatives, Senators and 

Governor.  Resolves 1847, ch. 45 (eff. July 29, 1848).  The voters adopted the 

amendment only with respect to Representatives, however, narrowly 

defeating it for the other two offices.  Judiciary Committee Report, July 17, 

1848, Legislative Documents, Senate No. 24, (28th Legis., 1848) at pp. 2-3.  A 

later amendment substituted the word “plurality” for “the highest number of.”  

                                                           
13  Me. Const. Art. V, pt. 1, § 3 (1820) provided: 
 

But, if no person shall have a majority of votes, the House of Representatives shall, by 
ballot, from the persons having the four highest numbers of votes on the lists, if so 
many there be, elect two persons, and make return of their names to the Senate, of 
whom the Senate shall, by ballot, elect one, who shall be declared the Governor. 
 

14  See Maine Register State Year-book and Legislative Manual (1900) at pp. 118-123 (Add. at 
16), listing gubernatorial votes from 1820-1898. No candidate attained a majority in the 
elections of 1840, 1846, 1848, 1852, 1853, 1854, 1855, 1878, and 1879.    
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Resolves 1869, ch. 344.  It was not until 1875 that the constitutional provision 

relating to Senators was changed from “majority” to “plurality.”  Resolves 

1875, ch. 98 (eff. Jan. 5, 1876).  The same change was made for Governor just 

four years later.  Resolves 1880, ch. 159 (eff. Nov. 9, 1880).  The relevant 

language of all three provisions has remained constant since the 19th century. 

At the time these constitutional amendments were adopted, the word 

“plurality” meant essentially what it means today.  The 1865 edition of 

Webster’s Dictionary – published shortly before the word was first introduced 

into Maine’s Constitution – defines “plurality” to mean “a greater number; a 

state of being or having a greater number.”  It defines the phrase “plurality of 

votes” to mean “the excess of votes cast for one individual over those cast for 

any one of several competing candidates.”  

https://archive.org/stream/americandictiona00websuoft at p. 

1002(emphasis added).   

Substituting the word “plurality” for “majority” in the Constitution 

eliminated the need for multiple rounds of voting for Representatives, as 

occurred often in the early decades of Maine’s experience as a State.  It 

avoided the complicated procedure of convening the Senate and House to fill 

vacancies in Senate seats when no candidate won a majority.  And it avoided a 

controversial process of having the House and Senate select the Governor.  

https://archive.org/stream/americandictiona00websuoft
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The net effect of these amendments was that once municipal officials sent in 

returns of the votes cast to the Secretary of State, and the Secretary compiled 

those results, the candidate with one more vote than the next highest vote-

getter won the election to that office.  This method of determining election 

outcomes for all three offices has remained constant since 1880. 

Defenders of the Act may argue that a majority is a plurality, and that 

there is no conflict between the Act and the Constitution.  Indeed, the drafters 

of the Act used language in section 723-A(2)(A) that sounds similar to a 

plurality: “[i]f there are 2 or fewer continuing candidates, the candidate with 

the most votes is declared the winner of the election.”  Since this provision 

applies only to a round with two or fewer “continuing candidates,” however, 

section 723-A(2)(A) describes a majority in that round of counting.   

The central constitutional problem with ranked-choice voting under the 

Act is that it does not permit a candidate such as Clyde (see p. 9), who receives 

a plurality (but not a majority) of first-choice votes to win.  Instead, it requires 

further rounds of counting until there are only two candidates left, at which 

point the one who receives “the most votes” will necessarily have won a 

majority of votes in that round.  Rather than preserve the concept of deciding 



24 
 

elections by plurality, the Act changes the threshold required to win an 

election from plurality to majority in violation of the Constitution.15 

Question 3.  Does the requirement in the Act that a tie 
between candidates for Governor in the final round of 
counting shall be decided by lot conflict with the provisions 
of the Constitution of Maine relating to resolution of a tie vote 
for Governor by the House and Senate? 
 
Article V, part 1, section 3 of the Constitution expressly provides 

that if there is a tie between the two candidates with the largest number 

of votes for Governor, the House and Senate must meet in joint session 

to elect one of those two candidates, and each Representative and each 

Senator shall have a single vote in that election.  Under the Act, however, 

if two candidates for Governor were tied based on a tally of first-choice 

votes, then no candidate would have a majority, and a second round of 

counting would be required in which the last-place candidate would be 

eliminated and the second-choices of the voters who chose that last-

place candidate would be redistributed.  A second round of counting 

under the Act would likely resolve the tie, but in a manner inconsistent 

with the Constitution.   

                                                           
15  In discussing the benefits of ranked-choice voting, the Committee for Ranked Choice 
Voting asserts that it “Restores Majority Rule.”  See www.rcvmaine.com/faq at p. 2.  
 

http://www.rcvmaine.com/faq
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If the last two “continuing candidates” are tied in a final round of 

ranked-choice voting, the Act provides that lots are chosen and “the 

candidate chosen by lot is defeated.”  § 723-A(3). 

In both the opening and closing rounds of ranked-choice voting, 

therefore, the Act deals with tie votes for Governor in a manner that 

conflicts with the plain language of the Constitution.16   

CONCLUSION 

 The Attorney General respectfully urges the Justices to address 

the questions presented by the Senate, and suggests that each question 

should be answered in the affirmative for the reasons outlined above.   

Dated:  March 3, 2017    Respectfully submitted, 

       JANET T. MILLS 
       ATTORNEY GENERAL 
 
       __________________________________ 
       PHYLLIS GARDINER 
       Assistant Attorney General 
       Me. Bar No. 2809 
 
THOMAS A. KNOWLTON   SUSAN P. HERMAN 
Assistant Attorney General   Deputy Attorney General 
Me. Bar No. 7907     Me. Bar No. 2077 
 
 
  
                                                           
16  Unlike the constitutional conflicts presented in Questions 1 and 2, this one could be 
resolved by amending Act and does not appear to be a core element of the ranked-choice 
voting process.   
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